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Holder Check Dishonored for Insufficient Funds 
Recovers Against Drawer’s Surety 


Surety company executed statutory bond indemnify 
persons harmed account “fraud fraudulent representa- 
tions” licensed used car dealer. The issued check 
the plaintiff which was dishonored for insufficient funds. 
suit the bond the court held for the plaintiff the ground 
that there could fraud within the terms the bond since 
under Colorado law the drawer check represents that 
has sufficient funds cover it. 

Bankers are frequently involved suits checks drawn 
states, political subdivisions, and municipal corporations, 
which payment resisted the drawers the ground that 
the checks were drawn employee pursuant scheme 
defraud. such cases bankers should not overlook the pos- 
sibility shown the prseent case suit the employee’s 
fidelity bond the theory that the employee’s check was 
forgery then the employee was the drawer the check and mis- 
represented that had funds cover it. Kilbourn Western 
Surety Co., Court Appeals, Tenth Circuit, 187 Fed. 
Rep. (2d) 567. 


HUXMAN, J.—This was action appellant, Jack Kil- 
bourn, against John Shay and Paul Shay, d/b/a Shay’s Used Cars 
Evans, Colorado, and the Western Surety Company, surety their 
bond. 

The amended complaint set out the bond executed the surety, 
pursuant the provisions Chapter the Session Laws 
Colorado, 1945. The material provisions the bond provided that 


NOTE—For similar decisions see Digest (Fifth Edition) 
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the surety “shall pay all judgments and costs adjudged against said 
Principal account fraud fraudulent representations and for 

any violation violations said law during the term said license 

and all lawful renewals thereof, 

The first cause action alleged that Kilbourn sold Pontiac 
Sedan the Shay Brothers and received exchange check for 
$2700, drawn the First National Bank Greeley; that payment 
was refused this check because insufficient funds; that the check 
was issued Shay Brothers for the purchase automobile, 
knowing there were funds available for its payment and with the 
intention and design defrauding plaintiff the title and possession 
the automobile. Judgment was asked for the amount the check 
against Shay and the surety its bond. 

The second cause action alleged that Joe Burtrum Joplin, 
Missouri, sold Shay Brothers two automobiles and two trucks for 
$6300, and received return $1625.00 cash and three checks totaling 
$4675, issued the State Bank Cheyenne, Wyoming, pay- 
able Shay Brothers and signed “Bill that the checks were 
endorsed Shay Brothers Burtrum; that they were issued 
nonexistent bank; that Little and Palmer and the Shay Brothers 
knowingly and fraudulently issued said checks with the intent 
defraud Burtrum. was alleged that December 16, 1948, Burtrum 
assigned Kilbourn his claim with reference these checks and that 
assignment was ratified written assignment dated January 12, 1950. 
Judgment was asked against Shay Brothers and against the Surety. 

The Surety Company admitted the status the parties and the 
issuance the bond, but denied all other allegations. pleaded 
special defense the second cause action that Kilbourn was not 
the real party interest. far material, Shay Brothers admitted 
the allegations the first and second causes action, except the 
allegations with respect fraud and misrepresentation and admitted 
owing the money set forth the complaint. 

The Surety Company filed motion for summary judgment which 
was sustained the court, and this appeal followed. 

The Surety Company contended the trial court, does here, 
that Kilbourn’s statements his deposition, together with the ellega- 
tions the complaint, leave disputed issue fact, and show 
matter law that there was actionable fraud with respect the 
transactions upon which the first cause action was predicated. 
the second cause action, its position that Kilbourn was not the 

real party interest. 


The law referred the Colorado Motor Vehicles Act Session Laws 1945, Chapter 78, 
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Kilbourn’s deposition, which, part the Surety Company’s 
motion for summary judgment was predicated, was taken the behest 
the Surety Company. it, Kilbourn testified that had been 
doing business with Shays for about six months and had sold them 
approximately cars; that his understanding with John Shay 
the time delivered the automobile referred the first cause 
action was that would leave the title and take the check $2700; 
that the automobile was sold, Shays would notify him and would 
cash the check, and that until the automobile was sold, would have 
the right retake any time saw fit. was not questioned 
further about his understanding purpose taking check under 
these circumstances. testified that prior this transaction 
had some instances, when delivered cars Shays, received 
immediate payment and other times had agreed hold their checks. 
instance, prior the transaction here involved, were Shays’ 
checks short. testified that days after the above transaction 
came out Colorado and found the automobile was missing from 
Shay’s Used Car Lot; that investigated and found had been 
mortgaged and had also disappeared that thereupon presented the 
check for payment but was returned marked “short”. 

With respect the second cause action, Kilbourn testified that 
came out Colorado between the time delivered his automobile 
and the time discovered his automobile was missing, upon business 
not involved this case and that that time had oral assign- 
ment from Burtrum collect “whatever saw fit” with respect 
Burtrum’s automobiles and trucks; that was then that was 
given the cash and checks referred his second cause action; 
that took the cash and checks and that was thereafter discovered 
that they were drawn non-existent bank. 

pre-trial conference, the written assignment referred 
Kilbourn’s amended complaint was admitted evidence over the objec- 
tion the Surety Company. appears from this assignment that 
was executed after this action was commenced. its terms, pur- 
ports original assignment and ratification the oral as- 
signment. purports make Kilbourn Butrum’s agent for collection 
all sums due him from the Shays, and have and hold the same 
the said Jack Kilbourn with power collect the same 
name and attorney hereunto duly authorized his own use.” 


support its position with respect count one, the Surety 
Company invokes the negotiable instrument law the effect that the 
check for the car was delivered upon the condition that would paid 
for upon the happening certain contingencies, that is, the auto- 
mobile was sold and that it, therefore, never became completed instru- 
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ment until that contingency occurred; that mere promissory repre- 
sentation cannot under these circumstances constitute the basis 
action for fraud and deceit. 

The fallacy this reasoning that the liability the Surety 
Company does not arise under the negotiable instrument law, but under 
statute obviously intended insure the integrity used car dealer 
the conduct his business, and protect those dealing with him 
from fraud his part. The statute and broad enough 
cover loss from civil well criminal fraud. And that the pro- 
tection the bond itself. the surety agrees indemnify all deal- 
ing with Shay Brothers the insured business against loss from fraudu- 
lent conduct their part. 

The only question then the admissions Kilbourn’s deposi- 
tion, taken the Surety Company support its motion, negative 
the possibility legal conclusion fraud prevent appellant from 
offering other evidence establishing fraud that understood 
law Shay’s part. think not. 

Colorado adheres the general law that where one issues check, 
there implied representation that has sufficient funds the 
bank the time cover the 

contended that the last stated principle law not applicable 
because the most favorable conclusion that can drawn from Kil- 
bourn’s own deposition conclusively shows that the check was only de- 
livered conditionally upon the sale the automobile, and hence, 
representation can implied that the time the check was given 
there were funds available cover it. With this, not agree. 
must remembered that Kilbourn’s deposition was taken the Surety 
Company. answered only such questions was asked. 
did not, nor was compelled set out his own version the transac- 
tion doubt would full trial the issues. Nor see 
anything his answers which compels the conclusion that the repre- 
sentations expressed implied, Shay’s part, were that the check 
would good only the event that the car was sold. 

may well be, fact, there much the transaction which 
strongly tends support the conclusion that the check was given 
present security for Kilbourn’s car which was conditionally delivered 
Shays. clear from the record, its present state, that the 
ownership the car remained Kilbourn and did not pass the 
Shays and that the certificate title was likewise conditionally de- 
livered enable the Shays transfer title from Kilbourn the pur- 


111 Colo. 99, 187 402. 
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chaser the event sale. Kilbourn could return any time, sur- 
render the check and repossess himself his property. There rea- 
sonable inference that having parted with possession his property, 
wanted some security therefor the event that the property was not 
forthcoming when demanded. Whether his testimony will ultimately 
support such theory cannot determined motion for summary 
judgment. 

What kind security would “no fund” check be? would give 
more security than would chattel mortgage non-existing per- 
sonal property. We, therefore, think that should determined 
that this check was given security for the automobile which was de- 
livered the Shays that there was implied representation that funds 
were presently available pay the check properly presented just 
there implied representation that personal property upon 
which mortgage given exists. cannot said, matter law, 
from what was before the court the hearing the motion for sum- 
mary judgment that was impossible make case fraud 
count one. 


Second Count. 

also conclude that the trial court erred sustaining the mo- 
tion for summary judgment the second count. While the court did 
not assign any reason for its judgment, was, doubt, predicated 
the Surety Company’s contention that Kilbourn was not the real 
party interest. the time Kilbourn went Colorado, Burtrum 
made oral assignment this claim against the Shays him for 
collection. Kilbourn collected $1625 cash and took the forged checks 
payment the balance. then filed suit assignee for collection 
the balance this claim represented the amount these checks. 
Colorado seems adhere the rule that oral assignment claim 
for collection vests the assignee with authority maintain action 
thereon.* 


doubtful whether the payment $1625 and the delivery 
three spurious and forged checks for the balance the claim ex- 
tinguished the claim which had been assigned Kilbourn for collection. 
But not necessary decide whether the oral assignment claim 
terminated with the receipt $1625 and the forged checks 


extinguish Kilbourn’s right maintain action court under 


oral assignment. Burtrum did, after the suit was instituted, execute 
valid written assignment which confirmed the prior oral assign- 
ment. This assignment was sufficiently broad vest Kilbourn with 
authority maintain the action. Thereafter sought permission, 


“Forsyth Ryan, Colo. App. 511, 
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and was granted the right file amended complaint setting his 
authority under this written assignment. Under Colorado law Kilbourn 
was thereafter the real party interest, even though the written as- 
signment was not made until after the institution the 


also, under Federal Rules, whether was the real party in- 
terest when first filed the claim, became such when the written 
assignment was made. The new rules Federal Procedure were adopted 
unshackle the practice law the courts from the straight jacket 
technical rules pleading and procedure. The rules were liberalized 
the end that there might more speedy and complete adjudication 
controversy between all interested parties without regard tech- 
nicalities and mere formal technical rules. Under Rule 17(a) the 
Federal Rules Procedure, A., Kilbourn was from and 
after the written assignment and the filing the amended pleading, the 
real party interest. 

line with the spirit the new rules, has been held that new 
plaintiff may substituted action least bring the real 
party interest,® even though the plaintiff who commenced the action 
had right the cause action.” has also been held that where 
person who, though her individual capacity has cause action, 
but who nevertheless commences the action her individual name, may 
substitute herself her capacity personal representative, even 
though she took out letters personal representative after the action 
was Rule 25(c) The Federal Rules Civil Procedure 
also authorizes substitution assignee the cause action, 
who takes his assignment while the action pending.® 

These illustrations emphasize the spirit the New Rules. The 
Surety Company had the right have complete and final adjudica- 
tion all claims all parties the end that might not harrassed 
numerous actions different claimants. adjudication under 
the amended complaint would complete and final adjudication. 
failure Kilbourn’s part establish cause action against the 
Surety Company its bond the spurious checks given payment 
the balance the Burtrum claim would wholly and completely 


Bassett Inman, Colo. 270, 383. 
Northwestern Lumber Shingle Co. United States, 170 692; United 
States Koike, Cir., 164 155, holding was error for the trial court refuse 
allow the substitution; United States Saunders Petroleum Co., C., 608. 
State Nebraska, Cir. 101 171; United States rel. Deavers 
Missouri, Co., Cir., 171 961. See also Owen Paramount Productions, 
C., Supp. 557; Jacobs Pennsylvania Co., C., Supp. 595; Keystone 
Tel. Co. United States, C., Supp. 508, 509; Anno: 185 Cf. Hack- 
ner Guaranty Trust Co. New York, Cir. 117 95. 


See also Sternberger Continental Mines, Power Reduction Co., 259 


THE BANKING LAW JOURNAL 


absolve the Surety Company from all liability Burtrum anyone 
else claiming attempting claim under the cause action set out 
count two. our conclusion that Kilbourn was the real party 
interest that the amended complaint was properly filed; and that the 
motion for summary judgment should have been overruled. 


The judgment the trial court accordingly reversed and the 
cause action remanded with directions proceed conformity 
with the views expressed herein. 


New York Bank Enforces Postal Money Orders 
Held Under Endorsements Forged Abroad 


postal money orders were issued American soldiers 
overseas. orders were lost stolen from the original 
purchasers, the signatures the payees forged, and the orders 
were negotiated Swiss banker who transmitted them 
New York banker who presented them and received pay- 
ment from the Post Office Department. discovery 
the forgery the Federal Government brought suit against 
the New York bank for the proceeds the money orders. 

The federal court was faced with important question 
choosing the proper law applicable the rights holder re- 
ceiving commercial paper under forged endorsement. Under 
the United States federal law the law any the United 
States, the New York bank would acquire right enforce 
the postal orders. However, under the Swiss law where the 
forgery and improper negotiation took place the holder would 
protected notwithstanding the forgery. The court held that 
the Swiss law governed the rights the New York bank and 
that the latter would prevail could prove that the Swiss 
rule law such the bank contended be. United States 
Fed. Supp. 240. The opinion the court follows: 


WEINFELD, J.—This action was instituted the United 
States America recover payments made forty-two forged postal 
money orders which had been purchased members the Armed 


NOTE—For similar decisions see Digest (Fifth Edition) 571. 
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Forces overseas. complaint alleges that certain the money 
orders were payable the soldiers themselves and others payees 
the United States; that said money orders were lost stolen from 
the original purchasers; that the signatures the payees were forged 
and that the money orders were presented and paid Adler Co. 
Zurich, Switzerland, which transmitted them the defendant Arn- 
hold Bleichroeder, Inc., which then deposited some with the de- 
fendant Central Hanover Bank Trust Company and others with 
the Chase National Bank; that each the banks received payment 
the amounts the money orders from the Postmaster New York 
upon their presentation bearing endorsements “prior endorsements 
guaranteed.” 


The second affirmative defense interposed the defendant Arn- 
hold and Bleichroeder, Inc., alleges that under Swiss law good title 
passes banking house which the ordinary course business, 
good faith and for substantial value, purchases money orders issued 
the United States Post Office Department; that Adler Co. was 
such purchaser and had which turn transmitted the 
money orders defendant Bleichroeder, Inc., which validly collected 
them for the account said Adler. 


The present motion the defendant Bleichroeder, Inc., for the 
issuance letters rogatory take depositions Switzerland sup- 
port the foregoing defense. government opposes the motion 
the ground that the defense invalid. motion was made 
within twenty days after service the answers containing the defense 
but the Court requested its own motion strike insufficient. 
Rule 12(f) the Federal Rules Civil Procedure, 


The basis the government’s claim insufficiency the affirma- 
tive defense (1) postal money orders are issued the exercise 
governmental functions and they are not negotiable instruments sub- 
ject defenses permitted the law merchant bona fide purchasers 
for value; and (2) assuming they are ordinary commercial paper is- 
sued the government, Federal law and not Swiss law applies. 


The defendant Bleichroeder, Inc. relies principally upon United 
Ed. 415, supporting the sufficiency its defense. that case 
check drawn the Treasurer the United States had been mailed 
the payee Yugoslavia, where was transferred under forged 
endorsement. successive steps the transfer the instrument 
leading its final payment the government followed the pattern 
the instant case. Following payment and upon discovery the 
forgery, action the government was instituted recover the 
payment made. The defendant interposed defense substantially 
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similar that set herein, that under Yugoslavian law transferee 
check taking without actual notice forgery and the absence 
fraud gross negligence acquired good title. Court, while 
recognized the general rule that under our law subsequent bona 
fide holder for value without notice the forgery would acquire neither 
title the instrument nor the right enforce payment, nevertheless, 
held: “But under settled principles conflict laws, adopted 
both federal and state courts, the validity transfer chattel 
brought into country the consent the owner governed its 
law; and that rule applies negotiable instruments. 
Anglo-Austrian Bank, (1905) 677; Weissman Banque 
Bruxelles, 254 488, 494, 173 835. Compare Direction 
der Disconto-Gesellschaft United States Steel Corp., 267 22, 
28, Ct. 207, Ed. 495. See Queensboro Nat. Bank Kelly 
Cir.], 574, 576 [87 1172]. Here, the rule par- 
ticularly applicable; for the Government, having made the check pay- 
able one therein described resident Yugoslavia and having 
mailed his Yugoslavia address, must deemed have intended 
that should negotiated there, according the law that coun- 
try. was thereby given something the quality foreign bill; 
although technically the check was delivered within the District when 
mailed there. the Government sent the check Yugoslavia and 
the forged indorsement and the transfers the check were made there, 
its law governs the validity the and the banks acquired, 
least, good title the check.” 


true, the government contends, that money orders are not 
negotiable instruments. United States Stockgrowers Nat. Bank, 
C.C., 912; Bolognesi United States, Cir., 189 335, 
A., S., 143; United States Northwestern National Bank 
Trust Co., C., Supp. 484. However, indicated United 
States Guaranty Trust Co., supra, the rule applies chattels 
generally and not merely negotiable instruments. has also been 
applied stock certificates, Direction der Disconte-Gesellschaft 
United States Steel Corp., 267 22, Ct. 207, Ed. 495, 
drafts, Queensboro Nat. Bank Kelly, Cir., 574, 
65, 1007 and see cases collated United States Guaranty 
Trust Co., Cir., 799, affirmed 293 340, Ct. 221, 
Ed. 415, Restatement Conflict Laws, Section 257. There- 
fore, the fact that the money orders are not negotiable instruments 
does not preclude the application the general rule stated the 
Guaranty Trust Co. case. 


The government further contends since the money orders were 
issued the exercise its sovereign power the question title must 
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decided according Federal law. The government here relies 
Clearfield Trust Co. United States, 318 363, Ct. 573, 
Ed. 838. That was action the United States America 
recover the amount check which the name the payee had 
been forged. The check had been issued for services performed under 
the Federal Emergency Relief Appropriation Act 1935, U.S.C.A. 
721-728, and had been cashed Penney Co. Pennsylvania 
person representing himself the payee and then endorsed 
the Clearfield Trust Co., which presented and received payment. 
The question was whether Federal Pennsylvania law governed. 
The Supreme Court held, 318 page 366, Ct. page 575, 
“The rights and duties the United States commercial paper which 
issues are governed federal rather than local law. When the 
United States disburses its funds pay its debts, exercising 
constitutional function power.” Here the Court was considering the 
question Federal against local law and the rationale its de- 
cision found the statement 318 page 367, Ct. 
page 575: “The issuance commercial paper the United States 
vast scale and transactions that paper from issuance pay- 
ment will commonly occur several states. The application state 
law, even without the conflict laws rules the forum, would sub- 
ject the rights and duties the United States exceptional uncer- 
tainty. would lead great diversity results making identical 
transactions subject the vagaries the laws the several states. 
The desirability uniform rule plain.” 


The Supreme Court did not overrule modify its decision 
United States Guaranty Trust Co., supra, although now con- 
tended the government that the latter case has been by-passed and 
distinguished all subsequent rulings. However, sufficient note 
that deciding the Clearfield Trust Co. case distinguished the 
Guaranty Trust Co. case, stating 318 page 367, Ct. 
page 575, “That case was concerned with conflict laws rule 
the title acquired transferree Yugoslvia under forged 
endorsement. Since the payee’s address was Yugolavia, the check 
had ‘something the quality foregn bill’ and the law Yugo- 
slavia was applied determine what title the transferee acquired.” 


The government also urges that even United States Guaranty 
Trust Co. still good law can distinguished from the case 
hand merely its factual situation. That may well but such 
facts are before the Court this time. Considerable factual matter 
contained the government’s briefs and affidavits which not 
appear the pleadings. These the Court may not consider 
motion strike which limited the pleadings. Sherover John 
Wanamaker, New York, C., Supp. 650; Thermo-Plastics 
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Corp. International Pulverizing Corp., C., Supp. 408. 
motion has been made test the sufficiency the defense for 
judgment the pleadings and the present disposition confined 
the defendant’s motion for letters rogatory. Certainly not 
clear that the defense insufficient matter law require 
the Court considering that motion, its own initiative, strike 
the defense. Such motions are not favored for the determination 
disputed and substantial questions law. Burke Mesta Machinery 
Tagliabue Mfg. Co., Inc., C., Supp. 226; Hespe Corning 
Glass Works, Inc., C., Supp. 725; Barrom Roux Lab- 
oratories, Inc., C., 175. The matter should left 
open for determination the Trial Court. 


The motion for letters rogatory granted. 
Settle order notice. 


Bank’s Mortgage Real Estate Obtained Fraud 


Purchaser obtained deed from grantor giving the grantor 
personal check for drawn the defendant bank. The 
purchaser time had sufficient funds meet the check 
and fact intended defraud the grantor. Having pre- 
viously made arrangements for mortgage, the purchaser then 
gave banker mortgage the premises and received $1,800 
dollar credit his account which promptly withdrew. When 
the purchaser’s check was dishonored the grantor brought 
action against the bank declare the mortgage invalid. The 
court held the lien valid against the defrauded grantor since 
the bank was innocent purchaser for value. 


Banker was most fortunate this case. doubtful 
all courts would hold that banker had acted good faith since, 
knowing this was purchase money transaction, failed 
ascertain grantor had been properly paid. such situa- 
tion letter credit bank check drawn the order the 
grantor should the only acceptable banking practice. 
Tompkins Rodenberger, Supreme Court, 103 
Supp. (2d) 368. The pertinent part the court’s opinion 
follows: 


similar decisions see Digest (Fifth Edition) §887. 
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McAVOY, J.—The plaintiff brought this action, which was tried 
before the Court, rescind upon the ground fraud, and cancel 
record deed given the defendant, Marie Rodenberger. de- 
fendant First National Bank Newark Valley claimed mort- 
gagee this defendant good faith and without notice the fraud. 
The defendants, John Niemi and Robert Marshall, are attachment 
creditors the defendant Rodenberger. 


The proof shows that August 11, 1950 the defendant Roden- 
berger gave plaintiff’s attorney her personal check the amount 
$3,150 consideration for the deed certain premises located 
Newark Valley. The check was drawn the First National Bank 
Milford, Pennyslvania. When was presented for payment, shortly 
after the delivery the deed, there were funds the bank meet 
it. evidence ample show that the check was given with in- 
tent defraud plaintiff and obtain the deed. 


the day the deal was closed, plaintiff’s attorney whom the 
check was made payable, deposited the same his account and then 
gave his personal check payment two prior mortgages upon the 
premises. the same time turned over his client, the plaintiff, 
his personal check for the net amount due him. 


Prior the date closing this transaction, the defendant Roden- 
berger had negotiated with the defendant First National Bank 
Newark Valley, for mortgage loan upon the premises she was about 
purchase from plaintiff, aforesaid. The bank gave her memo- 
randum the terms the proposed mortgage, which she delivered 
her attorney Owego, New York. attorney drew the bond and 
mortgage the amount $1,800 from defendant Rodenberger, 
mortgagor, the bank, mortgagee. The deed was delivered and 
the transaction closed the office the plaintiff’s attorney Owego, 
New York, August 11, 1950, above stated. 


that day the attorney for defendant Rodenberger called the 
-bank Newark Valley phone and advised that the title the 
premises was good, and that the deed Mrs. Rodenberger had been 
recorded him, together with the $1,800 mortgage from her the 
bank. The bank thereupon credited account which defendant 
Rodenberger had with it, with the sum $1,800. This amount she 
shortly thereafter withdrew. 


The evidence sufficient sustain the defendant bank’s position 
that advanced the money its mortgage good faith, upon the 
strength the record title and without notice that the deed was ob- 
tained the fraud the mortgagor. There proof this con- 
nection that the defendant Rodenberger’s attorney was acting at- 
torney agent for the bank. merely transmitted the bank the 


THE BANKING LAW JOURNAL 329 


information above referred to, and received his compensation for serv- 
ices from the defendant Rodenberger, and not the bank. 


The giving the check question was implied representation 
that there were funds the bank meet when presented, and con- 
stituted fraud upon the plaintiff. Sieling Clark, Misc. 464, 
Daniel Negotiable Instruments, Section 1597, 1629. 

However, since the fraud which was practiced upon plaintiff con- 
stituted statutory larceny false representations, rather than com- 
mon law larceny, People Noblett, 244 335, 361, 155 670, 
672, title the property passed the defendant Rodenberger, which 
title was voidable and not void. Marden Dorthy, 160 39, 50, 
Div. 528, 143 822, 823; Amols Bernstein, 214 App. 
Div. 469, 472, 212 518, 521; Industrial Bank Commerce 
Packard Yonkers Corp. al, Sup., 101 189, 191. 

Therefore, title the premises having passed the defendant 
Rodenberger, the mortgage which she turn gave the defendant 
bank constituted valid first lien upon the property, even against 
the defrauded grantor. Simpson Del Hoyo, 189, the 
Court said, page 194: “It familiar rule law that fraudu- 
lent purchaser real personal property obtains legal title the 
property purchased and that may convey good title any bona 
fide purchaser from him for value. may not only convey the 
property, but may deal with owner, and may mortgage it, and 
whoever purchases the property takes mortgage thereon from him 
under him, good faith, for value—will protected against the 
claims the defrauded vendor.” 

That precisely the position the bank the present case, and 
its mortgage under the circumstances constitutes valid lien upon the 
premises question, which superior the plaintiff’s rights. 


BANKING DECISIONS 


this department are published each month all the important deci- 
sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


New Hampshire Denies Validity Savings 
Bank Trusts 


Nashua Trust Co. Hebhene Mosgovian, Supreme Court New Hampshire, 
Atl Rep (2d) 636. 


New Hampshire establishes rule that death bank depositor 
his joint payee not entitled funds where the latter never execut- 
signature card. The decision unquestionably broad enough 
repudiate New Hampshire the so-called doctrine “savings 
bank trusts” which has been followed many states. The dissenting 
opinion refers Banking Law Journal (1951) where the reader 
will find article and collection cases this problem. 


Bill interpleader brought against the executrix and others de- 
termine title savings bank deposit originally opened the deceased, 
Arakel Eranosian. According the agreed statement facts and the 
exhibits appears March 24, 1926 Arakel opened account $700 
the savings department the plaintiff bank. July 31, 1926 
signed deposit and signature card which far material reads 
follows: 


“We, the undersigned, hereby covenant and agree with the Nashua 
Trust Company, that may pay over any all moneys deposited 
the credit this account, either the survivor us, and 
that all such payments made either one shall equally binding upon 
both such payments were made both, and that assent 
the By-Laws and Rules the Nashua Trust Company. This agree- 
ment apply also any transfer the account new substitute 
pass book. 


NOTE—For similar decisions see Digest (Fifth Edition) 461. 


THE BANKING LAW JOURNAL 331 


“Dated, Nashua, H., Jul 1926 192 
“/s/ Harry Eranosian sig coming 
Eranosian 


hereby assent to, and agree abide by, the By-Laws, rules and 
regulations, and amendments thereto, the Nashua Trust Company, 
Nashua, 


“Address 120 Pearl St. Nashua H.” 


The first deposit and signature card headed “Erabel Eranosian”, 
and the second “Harry Eranosian.” signature 
appears either party the second deposit card, the names Harry 
and Arekel being written the place where the signature would appear 
the card with the notation “see sig card.” “See card 

The third deposit and signature card commenced with balance 
$3,579.99 May 21, 1938. entitled “Arekel Eranosian”, and 
signed Arakel alone under the same agreement appeared the 
original signature deposit card July 31, 1926. 


the place for residence the depositors the first two cards 
the residence Arakel only appears; the third card his residence 
also appears and “(Turkey E.)”. The amount deposit when Ara- 
kel died July 12, 1948 was $6,350.95. All deposits and withdrawals were 
made Arakel, the bank book was always his possession and now 
held his executrix. signature the alleged agreement 
the first card has never been procured and there was evidence that 
ever knew the arrangement. appears was living Turkey 
the time Arakel’s death and admittted that was never 
this country. 


Arakel left one other brother Aram, also resident Turkey. The 


case was transferred without ruling Leahy, Other facts appear 
the opinion. 


Hamblett, Griffith Moran, Nashua, for Nashua Trust Co. 


Herbert Rainie, Concord, Dicran Simsarian, New York City, for 
Harry Eranosian. 


Frank Clancy, Jr., Nashua, and Thomas O’Neill, Nashua, for 
the executrix. 


BLANDIN, J.—The sole claim the defendant Harry Eranosian 
stated his brief that was given the deposit the plaintiff bank 
writing signed his brother Arakel July 31, 1926. Our prob- 
lem therefore determine whether this writing the light the 
surrounding circumstances, Pettee Omega Chapter, 419, 423, 
171 441, vested present interest Harry. There are 
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two ways which could have acquired present interest, one 
gift inter vivos and the other contract. 


the first must noted the outset that the claimant Harry 
has the burden proving all the elements valid gift. Dover Co- 
operative Bank Tobin’s Estate, 209, 166 247. These 
often stated are ‘manifest intention the donor give’” and un- 
conditional delivery and acceptance the thing given. Dover Co- 
operative Bank Tobin’s Estate, supra, page 210, 166 
page 248. also our law that deposit one the name 
himself another, the survivor, unavailing and itself give 
the other any ownership interest the account”. New Hampshire 
Savings Bank McMullen, 123, 126, 185 158, 160. 


applying these principles the facts learn first, bearing 
the deceased’s intent that kept and apparently intended keep 
complete control over the deposit all times holding the pass book. 
must assumed knew what was doing because had signed 
agreement with the bank opening his account abide its 
one which was that one could withdraw without the pass 
book. Next, never procured Harry’s signature though the writing 
plainly contemplated this the final step completing the agreement. 
The twenty odd years which elapsed between the time signed the 
writing and the date his death appears have been given ample 
opportunity this desired. Again, alone made all de- 
posits and withdrawals, conducted all the transactions with the bank 
and there evidence that Harry, separated from the scene 
thousands miles, even knew the arrangement. 

Turning the probate his estate find all his assets were cash 
and amounted $9,255.16 which $6,350.95 was represented the 
disputed bank book and the rest $2,877.21 deposited the Second 
National Bank Nashua and $27 money hand. his will dated 
November 1947, less than year before his death, gave $3,000 out- 
right persons and institutions other than his brothers and directed 
the remainder divided equally between the complainant and his 
other brother Aram. intended Harry receive the entire disputed 
fund this would leave nothing for Aram although the will indicates 
wished treat them equally. appears the whole that the facts 
far from showing the probabilities that Arakel intended gift inter 
vivos indicate the contrary. any event they fall far short sustain- 
ing the claimant’s burden proof this issue. Dover Cooperative Bank 
Tobin’s Estate, 209, 210, 166 247. 


turn now the question whether the claimant gained present 
interest under the agreement between Arakel and the Bank. appears 
did not. Arakel agreed with the bank bound its by-laws one 
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which was that the bank book must presented for any withdrawal. 
Harry never had the bank book, never presented nor withdrew any 
money. There was agreement that Harry should have any interest 
money not withdrawn. appears that this writing, which Arakel 
never bothered get Harry’s signature, really goes further than the 
protected the bank case withdrawal the same extent the 
statute, 309, 20, and more since vested right with- 
drawal except upon presentation the bank book. New Hampshire 
Savings Bank McMullen, 123, 185 158; Dover Cooperative 
Bank Tobin’s Estate, 209, 211, 166 247. 


claimant support his claim that gained present interest the 
writing clearly distinguishable. There the contracts for the benefit 
the third person concerned United States Savings Bonds. They were 
fully executed and the opinion states page 435 H., page 
158 2d, “were contracts with the United States for the benefit 
third parties and such entirely valid” without personal delivery. 
examination the defendant’s brief this case (Briefs and Cases 
No. 3543) shows that the bonds their face were subject department 
regulations that they might not re-issued during the lifetime the 
beneficiary eliminate his name and that they should paid only 
him the death the registered owner. therefore acquired pres- 
ent interest independent possession the document title which 
not here. would serve useful purpose review decisions other 
states, such Vaughan Milliken National Bank, 263 App. 301, 
where the facts, the statutes and apparently the policies differ from ours. 
See Packard Foster, 47, 50, 925. appears that 
under our law have here neither gift inter vivos nor contract pass- 
ing present interest, Packard Foster, supra, and the order must 


Decree for the executrix. 
KENISON, J., dissented; the others concurred. 


KENISON, Justice (dissenting) 

When depositor good faith enters into special agreement with 
bank that his account shall payable him his brother “or the 
survivor and that all such payments made either one shall 
equally binding upon both” the agreement ought respected 
and enforced. This particularly the present case where there 
complete absence such complicating factors evasion taxes, fraud 
upon creditors fraud upon wife. Joint bank deposits payable the 
survivor are extensive use today persons small means who wish 
designated relative member the family own the deposit 
their death although the donor retains the bankbook, and makes all the 
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deposits and the withdrawals. most cases where there litigation, 
the results show the common denominator one frustrated inten- 
tion. Dover Cooperative Bank Tobin’s Estate, 209, 166 
247; New Hampshire Savings Bank McMullen, 123, 185 
158; Packard Foster, 47, 925. Either the deceased 
depositor has not done enough satisfy the classical doctrine gift 
inter vivos or, has, charged with violating the Statute Wills. 
Refreshing exceptions this result have been few and far between. 
Smith Ossipee Val. Ten Cents Savings Bank, 228, 792; 
for this situation that the doctrine gifts inter vivos not flexible 
enough work effectively when applied the modern joint bank ac- 
count used today. The only successful surviving depositor very apt 
the one that this court does not get its hands on. 


Even conceded that Harry did not prove valid inter vivos 
gift, should recover donee beneficiary the contract between the 
bank and the decedent. While this terminology the Restatement 
Contracts had not been adopted this State anno. Restatement, 
Contracts, 133 (1, a), the rights donee beneficiaries have been recog- 
nized and enforced equity. Toner Co. Long, 458, 111 
311; Knox Perkins, 66, 163 497. The contract between 
the bank and the decedent gave Harry present interest the joint 
bank account. The interest being beneficial and without burdens con- 
ditions was presumed accepted. Frazier Perkins, 69. 
The fact that Harry did not personally sign the contract that may 
have been unaware immaterial legal matter. “No assent 
donee beneficiary the contract knowledge his part its ex- 
istence necessary give him right action it.” Restatement, 
Contracts, 135, comment (a); Barton Provident Mutual Relief Ass’n, 
Trustees (1951), 171. The contract between the decedent and the 
bank was valid one. expressly provided that Harry should have the 
proceeds survived and there logical reason why this right 
should not enforced. Burns Nolette, 489, 493, 144 848, 


The theory underlying the right donee beneficiary joint bank 
deposit has been well stated recent authoritative treatise, Corbin, 
Contracts, 783 (1951) follows: “Suppose, thirdly, that deposits 
money, transfers existing deposit, the joint credit and 
each have the power draw against the account, and the whole 
the survivor the death either. The fact that these cases 
well has power draw should make difference except 
far may exercise this power before his death. C’s right bene- 


THE BANKING LAW JOURNAL 


ficiary that the bank shall honor his drafts merely conditional A’s 
not having drawn ahead him. Nearly all the cases dealing with this 
problem have reached the result that gets all the money remaining 
after A’s death; but the analysis various inconsistent sorts. Nearly 
always the discussion terms gifts property. Sometimes trust 
theory invoked. Sometimes the beneficiary regarded promisee. 
Rarely has the third party been regarded the beneficiary con- 
tract between and the bank. This due either insufficient analysis 
the uncertainty and conflict that until recently existed third 
party beneficiary law. all such cases, long there fraud 
A’s creditors, should get the money that has not drawn out, either 
assignee, promisee, the beneficiary trust, the beneficiary 
the banking debtor’s promise the depositor. The fact that the 
promisee may have retained power revoke should held 
immaterial, inasmuch any joint depositor has power terminate the 
other party’s right against the bank withdrawing the whole deposit. 
course, the beneficiary has power the same thing with respect 
the donor.” 


Today legal this State for person, without complying with 
the Statute Wills the requirements gift inter vivos, make 
another donee United States Savings bonds, the beneficiary 
pension fund life insurance policy. This has been accomplished 
without the benefit legislation. not necessary that the donee 
beneficiary sign any contract that have any knowledge the bene- 
fits that are accrue him the future. The person who pays for this 
contract may with impunity reserve the right change the beneficiary, 
assign his rights, borrow against it, receive the income and 
surrender for cash. many states depositor may deposit money 
bank trust for beneficiary and retain complete control over the 
deposit during his life without defeating the beneficiary’s right the 
Law Journal (1951). The analogy these situations the present 
case not strained one. sense joint bank accounts are substi- 
tutes for will portion will well substitute for gift which 
passes present interest but may not become fully effective until death. 
Since they can sustained under the contract theory, Burns Nolette, 
the state spouse, this satisfies the evils which the Statute Wills 
seeks prevent. Accordingly submitted there logic upholding 
them say nothing public policy that may jeopardized not 
doing so. Harv. Rev. 239, 245; Yale 39; Corbin, Con- 
tracts (1951) 782, pp. 86, 87. 


$36 THE BANKING LAW JOURNAL 


Safe Deposit Company’s Outer Room 
“Public 


Manufacturers Safe Deposit Co. Cohen, Supreme Court, New York County, 
101 Supp. (2d) 820 


room which bank sold bonds and solicited new accounts was 
held “public premises” within statute requiring property found 
surrendered police department. 


COHALAN, J.—Rival claimants found money are before the 
court. Two separate actions were consolidated and tried one. The 
result here announced decides both cases. For convenience the safe 
deposit company will referred the other plaintiff 
and defendant “defendant Cohen”, the defendant Property Clerk 
the Police Department the City New York “property clerk”. 


endeavor ascertain the ownership here litigated, the parties 
submitted agreed statement facts the Appellate Division, 271 
App. Div. 428, 791, and finally the Court Appeals. 
The latter court, Cohen Manufacturers Safe Deposit Co., 297 
266, 604, refused decide the controversy for reasons therein 
stated, but did indicate certain tests which should applied this 

The facts common both litigations presented the trial are: 
The safe deposit company wholly owned bank similar name. 
They maintain branch bank and safe deposit 125th Street. The 
main office and major portion the premises are the bank’s; two rooms 
entered through the bank’s outer office are operated the safe deposit 
company. the first these rooms, being the one nearest the outer 
office, the money was found the floor booth. The second 


inner room open only bank safe deposit officials and persons who 


have safe deposit boxes that vault. Nothing happened that second 
room which moment here. The safe deposit company has one 
employee the premises. His relief bank employee. His control- 
ling superior the premises the local bank manager. 


Ray Cohen, now deceased, found sum money the floor 
booth the outer room the safe deposit company. The bank manager 
tells that she gave him and that sent downdown the 
safe deposit company’s main office. His testimony this respect 
confirmed the official the safe deposit company who the down- 
town office received the sealed package, which has been retained that 
office. Nothing further known the details the finding Mrs. 
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Cohen. She dead. The safe deposit company’s sole employee says 
that was lunch when the incident occurred. His relief (the bank 
receptionist) tells the same story. The manager says Mrs. Cohen gave 
him the money o’clock Monday. did not give her receipt 
nor anything else indicate that she might have claim the money, 
nor did make any investigation the identity the persons who 
had entered the safe deposit company’s outer room o’clock. 
There were records then available which would disclose, least part, 
the identity such persons. The room that day and several days 
prior thereto had been used the safe deposit company’s sole repre- 
sentative (acting this instance for the bank) solicit new accounts 
and sell United States bonds. The testimony shows that least 
eight new accounts were opened that Monday and some thirteen 
the prior Saturday. The premises were available both the Saturday 
and the Monday all persons who were (1) holders boxes the 
vault, (2) possible purchasers bonds, (3) possible new accounts. 
Neither the bank nor the safe deposit company has date inquired 
its 1400 safe deposit box any the persons known have 
opened such new accounts the day question, any interest they 
might have the money found. The testimony that new accounts 
could opened either check with cash. 


The opinion the Court Appeals suggests many other inquiries: 
(1) that the function the safe deposit company ascertained; (2) 
that determined whether the money was lost merely mislaid; 
and (3) whether attendance the office the bank and safe deposit 
company was limited customers and employees. 


The testimony convinces me, trier the facts, that that date 
the safe deposit company and the bank between them, and acting 
through this one employee, were this one room attending the 
ordinary functions the safe deposit company, soliciting new accounts 
and endeavoring sell bonds; that the public who would fall into any 
one these classes had ready access that room through identification 
its entrance gate; that the money was not merely mislaid, this be- 
cause the location the place which was found. The testimony 
shows the floor the booth, not any table other normal 
resting place. There were records made but, through carelessness diffi- 
cult understand, view the fact that the bank manager had 
knowledge the loss o’clock the day question, those records 
their entirety are not now 


The court concludes that the use and operation the premises was 
public one and that the premises which was found are public 
premises within the meaning 1300 the Penal Law the State 
New York and 435—4.1 the Administrative Code the City 
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New York. will noted that these sections deal with the 
punitive effect misappropriation articles found and require the 
reporting and the deposit lost property, providing penalty for the 
failure so. 

The local law provision the only guidepost the question 
temporary possession, but does furnish answer that problem 
here presented. The wisdom having direction lost property 
city large this cannot questioned. Police Department 
statistics reveal that the course year many thousands articles, 
ranging from autos trinkets, are reported lost and turned over 
the Property Clerk. general compliance with this rule will furnish 
all interested persons definite place for the loser start his search 
for lost property. The spirit these sections facilitate the return 
lost property, and everything should done accordance therewith 
make the reporting such loss and the reclaiming the article 
question less difficult. 

Our Civil Rights Law, lists great detail places regarded 
public, the sense that all the public have the same rights therein. 
the listing are included colleges, public libraries, stores, well 
inns, theatres and other places amusement. All these places invite 
the public. does bank and does safe deposit company. And 
this instance did the bank and safe deposit company, acting 
concert the sale bonds and the soliciting new customers. 

The property turned over the Property Clerk, held 
accordance with obligations under the law, and true owner 
appears, then given the defendant Cohen the finder. 


Liabilities Under Sales Act Bank Selling 
Foreign Currency 


Brinton Land Title Bank Trust Co., Superior Court Pennsylvania, 
Rep. (2d) 756 


Where bank sold franc notes buyer, which notes were legal 
tender the time sale, but French ordinance later invalidated 
currency unlawfully exported, and buyer could not establish validity 
notes, bank was not liable buyer for breach warranty under 
the Sales Act. 


Before RHODES, J., and HIRT, RENO, DITHRICH, ROSS, 
ARNOLD and GUNTHER, 


NOTE—For similar decisions see Digest (Fifth Edition) 
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ROSS, J.—William Lee Brinton instituted separate as- 
sumpsit against Land Title Bank and Trust Company and Pennsylvania 
Company for Banking and Trusts recover the amounts paid them 
for certain franc notes. His amended complaints both cases allege 
substance follows: the owner and operator business spe- 
cializing French merchandise” located Philadelphia. various 
dates November 1944 purchased the defendants’ foreign ex- 
change departments number French francs. about June 12, 
1945, received letter from the Consulat General France that the 
French francs which had purchased from the defendants could not 
accepted exchange for new French francs until proof was submitted 
that the francs had been legally exported from France. Thereafter, 
June 20, 1945, delivered the francs the Consulat General and re- 
ceived official receipt for the same. Later, February 23, 1946, was 
advised the French Ambassador the United States that the only 
notes which could exchanged were those which had been exported 
from France either prior June 1940 after that date with special 
authorization the des Changes.” was further advised that 
since his francs had been purchased over the counter their legal export 
could not ascertained, and his application for exchange could not 
given favorable consideration unless submitted proof that the notes 
presented him had been legally exported from France. The position 
the French Ambassador was based upon French Treasury Depart- 
ment ruling, Ordinance No. 45-1126. Thereafter, plaintiff alleges, 
made numerous requests defendants secure the necessary proof that 
the francs had been legally exported, but “the defendant has failed and 
continues refuse comply with this regulation the French govern- 
ment,” and the plaintiff upon this allegation bases his right recover 
these actions. about June 1947, the French francs were re- 
turned the plaintiff, and upon each the francs there was stamped 
“Non Admis thereby rendering them void. Attached 
and made part the amended complaints are translations the French 
decree September 1939, and the French ordinance May 30, 
1945. Without setting forth detail, the provisions the decree 
1939 prohibited regulated war time the exportation capital, and 
the ordinance May 30, 1945 required the surrender outstanding 
French currency exchange for new notes different appearance, and 
provided that exchange for new notes would made only the holder 
submitted proof that the notes sought exchanged had been legally 
exported from France. 


these amended complaints preliminary objections the nature 
demurrers were filed both defendants the ground that the com- 
plaints failed state cause action upon which relief can granted, 
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for the following reasons: (1) The amended complaints not aver that 
the dates which the francs were delivered plaintiff defendant 
said francs were not valid legal tender. the contrary, Ordinance No. 
45-1126 discloses that the francs did not cease legal tender until 
after May 30, 1945, the date the ordinance; (2) the amended com- 
plaint contains averments fact which establish that the defendants 
were under duty ascertain secure proof that the francs were 
legally exported from France. orders the court below, preliminary 
objections the nature demurrers were dismissed with leave de- 
fendants file answers. Defendants elected not file answers, and 
judgment was accordingly entered favor plaintiff against the de- 
fendant Land Title Bank and Trust Company the amount $700.25, 
and against the defendant Pennsylvania Company for Banking and 
Trusts the amount $577.48. From these judgments the defendants 
have taken the present appeals, which have been consolidated for pur- 
pose argument appeal. 

Plaintiff argues, support the conclusion reached the court 
below, that the French decree September 1939, prohibiting the ex- 
portation capital (currency) war time and regulating exchange 
operations, cast “cloud” upon the validity the francs purchased. 
Foreign money, the argument continues, commodity and within 
the purview the Sales Act. follows, plaintiff concludes, that 
entitled recover because there has been breach the seller’s implied 
warranties title and fitness for purpose. the position the 
defendants, the other hand, that the French decree September 
1939 was without effect far the validity currency involved 
concerned; that the decree sought discourage the flight capital 
the imposition sanctions personal and penal nature. That being 
so, defendants conclude, they have fulfilled their sole duty the plain- 
tiff-buyer—that providing him with French francs which were legal 
tender the time the sale November 


The language the decree itself supports the conclusion that was 
not aimed invalidating outstanding French currency; prohibits the 
exportation French currency except under authorization the Minis- 
ter Finance persons France, foreigners with property France 
and French nationals residing outside France, and designates certain 
governmental officers agents detect infractions and transmit war- 
rants the Administration Finance. There are provisions the 
decree invalidating rendering void any French currency, and, sig- 
nificantly, the persons whom the decree directed are those whose 
persons property are subject the jurisdiction the French courts. 
think clear that there merit the contention that the franc 
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notes question were under cloud existing virtue the decree 
September 1939. 


The sellers having delivered franc notes which were valid legal tender 
the time sale cannot said have breached the implied warran- 
ties title imposed upon them section the Sales Act May 
19, 1915, 543, 122. There remains, however, the question 
whether the invalidation the currency Ordinance No. 45-1126 
May 30, 1945, some six months after the sale was consumated, resulted 
breach the seller’s warranty fitness for purpose. preliminary 
hurdle appears immediately that the definition “goods” given 
the Sales Act excludes “money.” 337: include all 
chattels personal other than things action and There 
are cases this Commonwealth holding that foreign money com- 
modity and therefore “goods” within the meaning the Sales Act. 
Plaintiff calls our attention, however, the New York decision Mel- 
zer Zimmerman, 118 Misc. 407, 194 222, which was held 
that Austrian kronen contracted sold were “goods” within the 
definition the Sales Act, and the buyer entitled for breach such con- 
tract damages based the cost securing the kronen the time 
the breach. the same effect are Zimmerman Roessler Hasslacher 
Chemical Co., 240 501, 148 659, and Richards American 
Union Bank, 253 166, 170 532, 667. Some doubt 
cast upon the doctrine expressed these cases the case Brown 
Perera, Sup., 176 215, wherein was held that Italian money 
converted New York was subject the rules governing money rather 
than those governing goods, and Reisfeld Jacobs, 107 Misc. 176 
which, although holding that Russian bank notes were 
“goods” and sale thereof within the Statute Frauds, the court found 
necessary distinguish Brown Perera, supra, pointing out that 
the Russian government was defunct and that order money, 
notes must backed the credit responsible government. 


Assuming, arguendo, that foreign money commodity and that 
transactions related thereto are governed the Sales Act, the question 
arises whether the sellers’ (defendants’) warranty fitness for par- 
ticular purpose was breached. Section the Sales Act, 543, 
124, provides: “Subject the provisions this act and any 
statute that behalf, there implied warranty condition 
the quality fitness for any particular purpose goods supplied under 
contract sell sale, except follows: First. Where buyer, ex- 
pressly implication, makes known the seller the particular pur- 
pose for which the goods are required, and appears that the buyer re- 
lies the seller’s skill judgment (whether the grower manu- 
facturer not), there implied warranty that the goods shall 
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reasonably fit for such purpose.” Plaintiff argues that must have been 
clear the defendants that was not interested purchasing francs 
the French Republic “keepsakes souvenirs,” but rather use 
them pay his obligations. Presumably this statement intended 
cover the fact that the amended complaint fails allege any facts tend- 
ing show that plaintiff made known “expressly implication” the 
particular purpose for which the goods were required. The fact remains 
that for period six months after the instant sale the francs were fit 
for the particular purpose; plaintiff could have discharged his obligations 
with them. The currency involved was legal tender until the ordinance 
May 30, 1945 and plaintiff has suffered loss, was occasioned not 
any act omission commission the part the parties with 
whom dealt—the defendants—but the act third party, for- 
eign government imposing unreasonable restriction upon the ex- 
change—validation—of the francs. 

The judgments for the plaintiff are reversed, and judgments are di- 
rected entered favor the defendants. (Italics added, Ed.) 


Banker’s Misstatement Statutory Affidavit 
Rendered Mortgage Void 


Sickinger Zimel, Supreme Court New Jersey, Atl. Rep. (2d) 905 


Where banks statutory affidavit amount lent mortgage loan 
$8100 stated that total amount advanced was $9000 mortgage 
was void against creditors mortgagor. 


WACHENFELD, J.—The plaintiff, trustee bankruptcy Nathan 
Tiger, sued set aside chattel mortgage given Tiger and his wife 
the defendants. The suit was commenced the Superior Court, Chan- 
cery Division, order the Referee Bankruptcy and resulted 
judgment for the plaintiff. The defendants’ appeal the Appellate 
Division certified here our own motion. 

Tiger and one Irving Krause owned one-third and two-thirds, re- 
spectively, the stock Fairlawn Food Center, Inc., which operated 
food market Fairlawn. Some time the early part 1948, Tiger 
asked the defendant, Goldstein, who describes himself business 
broker, try obtain purchaser for the store. Goldstein was unsuc- 
cessful during period several weeks. Meanwhile, Tiger was encoun- 
tering financial difficulties which ultimately prompted him seek Gold- 


NOTE—For similar decisions see Digest (Fifth Edition) §874. 
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stein’s aid procuring loan $10,000 provide immediate cash for 
the operation the business and enable Tiger buy out Krause’s 
interest. After some negotiation, Goldstein told Tiger thought 
would able lend him $9,000, less $900 commission bonus, and 
this Tiger agreed. 


raise the required $8,100, Goldstein applied the Second Na- 
tional Bank Paterson. The bank was unwilling lend the money 
his signature alone asked Zimel, attorney, join with him 
the transaction. The bank thereupon made the loan them 
cashier’s check dated July 22, 1948, the sum $8,100 and payable 
the order both defendants. 

The day before the bank loan was made, Tiger and Krause had met 
with the defendants Zimel’s office Paterson. There Zimel pro- 
duced various documents had prepared, including one transferring the 
business from Fairlawn Food Center, Inc., the Tigers and chattel 
mortgage covering the contents the store running from Nathan and 
Jean Tiger the defendants. There some dispute what occurred 
this meeting. The plaintiff alleges check for $9,000, drawn Zimel 
and payable Nathan and Jean Tiger, was endorsed Tiger with both 
names and immediately returned Zimel, who wrote “Cashed” across 
its face and put his file. The defendants assert Tiger and Goldstein 
took the check Fairlawn order obtain Mrs. Tiger’s endorsement 
and returned later the day Zimel, who marked and filed it. 


assignment the chattel mortgage the bank, security for 
the $8,100 loan, was executed the defendants and Zimel gave Tiger 
check for $2,000 and cash the amount $352.27 and Krause 
gave check for $3,000 dated July 26, 1946. Krause received also, from 
the Tigers, second mortgage the same chattels secure the pay- 
ment the balance due him for his interest the business. 


the following day, July 22, the mortgage was recorded the office 
the Bergen County Clerk and Zimel paid $1,915.91 certified check 
one Tiger’s creditors and July paid Tiger $731.82 and credited 
himself with $100 counsel fee for his services the transaction. 

These payments totalled $8,100, the amount the bank loan. The 
defendants account for the remainder the alleged $9,000 loan Tiger 
saying Goldstein gave Zimel check for $900 which the latter re- 
turned him payment his commission negotiating the sale 
the market the Tigers. the stand, Goldstein admitted cross- 
examination that this alleged commission was actuality charge for 
arranging the loan. 


The Tigers defaulted their monthly payments the defendants, 


who thereupon instituted proceedings foreclose the chattel mortgage. 
The foreclosure sale was held October 1948 and, there being 
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other bidders, the property was bought Zimel behalf himself 
and Goldstein for $100. Shortly thereafter, they resold the property 
for $9,500. 

November 15, 1948, Tiger filed voluntary petition bankruptcy 
and December the plaintiff was appointed trustee. brought 
this action have the chattel mortgage given the Tigers the de- 
fendants declared void, claiming the affidavit, dated July 21, 1948 and 
reciting cash loan $9,000 made that date the consideration, 
was false and the mortgage, therefore, under 46:28-5, 
“absolutely void against the creditors the mortgagor, and against 
subsequent purchasers and mortgagees good faith.” 

The plaintiff alleges the affidavit false because the actual loan was 
only $8,100, the amount paid the Tigers paid out Zimel their 
behalf, since was never the intention the parties that the Tigers 
should receive control the disposition the $900 commission bonus. 

The defendants assert the loan was completed July when Zimel 
gave Tiger check for $9,000 which the latter and his wife endorsed. 
The check, argued, may regarded the equivalent cash and 
thus was, effect, cash loan made July stated the affidavit. 
After the check was returned Zimel, was acting attorney for 
Tiger making payments him and others, including Goldstein, 
his order and his behalf. 


Zimel admits that never during this period had $9,000 his ac- 
count pay the check but asserts had the money available needed. 
Because the arrangement between him and Tiger, however, was not 
necessary clear the check through the bank. 

check may, some circumstances, regarded the equivalent 
cash where payable presentation, there are funds deposit 
sufficient cover and, delivery, the mortgagee puts the power 
the mortgagor immediately convert into cash. Abeles Guelick, 
101 Eq. 180, 853 (Ch. 1927). 

Here, however, there was delivery the check Tiger which put 
within his power convert into cash. Even accepting the de- 
fendants’ version, that Tiger had the check long enough take 
Fairlawn, escorted Goldstein, obtain his wife’s endorsement, the 
record shows the parties intended the delivery conditioned upon 
Tiger’s return Zimel without having presented for payment. 
When Tiger had the check his hands, briefly, July 21, there was 
Zimel’s account the Second National Bank the sum $659.15. Un- 
der these circumstances, the $9,000 check cannot considered the 
equivalent cash. The conditional delivery Tiger, for the pur- 
pose endorsement only, conferred tangible benefit upon him nor 
imposed any actual detriment upon the defendants. 
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was not until payments were made him and his creditors, 
July and the ensuing days, that actually received any part the 
loan for which had given the chattel mortgage security. The total 
amount these payments was $8,100. The defendants’ account the 
payment the other $900 is, the court below found, “worthy com- 
ment, though not consideration.” The bank had advanced only 
$8,100 so, order make the $9,000, Goldstein gave Zimel his check 
for $900. This, coincidence, happened exactly the amount 
the fee due Goldstein for his services procuring the loan, Zimel 
returned the check him. was not produced the hearing, nor was 
Tiger present when the exchange allegedly took place. 


This story does not sustain the defendant’s contention that the $900 
was part the loan made Tiger and disbursed his attor- 
ney acting pursuant his instructions. Goldstein’s own admission 
the trial, was fee exacted from Tiger condition his getting 
Their own version, given full weight and viewed the light 
most favorable them, clearly discloses their intention and understand- 
ing that Tiger should have use control over the $900. follows 
that the true amount the loan made him was, most $8,100. 


The affidavit consideration, the form required the statute, 
essential chattel mortgage valid against creditors the mortgagor. 
Graham Button Co. Spielmann, Eq. 120, 571 (Ch. 
Kauffman Utility Trucking Co., 120 Eq. 576, 187 155 
(E. 1936); DeYoe Harper Brothers, Inc., 121 Eq. 599, 191 
(1950). affidavit which affirms the true consideration loan 
the mortgagee the mortgagor greater than the sum actually lent 
the time the affidavit was made renders the mortgage void against 
creditors. Bigel Brandtjen Kluge, Inc., 129 Eq. 537, 
320 (Ch. 1941), affirmed 131 Eq. 119, (E. 1941); 
Finkel Famous Lunch Room Co., 100 Eq. 85, (Ch. 
1926). DeYoe Harper Brothers, Inc., supra, affidavit 
failed state that part the consideration represented bonus moneys 
was held defective. the latter case, the court, citing Moore Preiss 
Trading Corp., 119 Eq. 366, 182 824 (Ch. 1936), affirmed 120 
Eq. 214, 184 521 (E. 1936) and Lion Shoe Co. Price, 108 
Eq. 558, 155 said: held that the true con- 
sideration must set forth not merely particularly but completely, and 
that the whole instrument must stand fall together that partial 
compliance will not validate the mortgage even the extent the 
consideration which truthfully set forth.” [121 Eq. 599, 191 
853.] 


the present case, the affidavit did not correctly set forth the true 
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facts concerning the consideration given for the mortgage. Applying the 
statutory rule, enunciated the cited cases and the many similar 
cases this State, the facts here recounted the record, find the 
chattel mortgage void those persons entitled invoke the protec- 

The next ground for reversal urged the defendants that there 
proof there are any creditors Nathan Tiger represented the 
plaintiff and, more specifically, proof any creditor whose claim 
antedates the recording the mortgage. Lacking this, asserted 
the plaintiff has not established his status attack the mortgage. 

True, chattel mortgage accompanied defective affidavit not 
totally void. is, for example, valid between the original parties. 
Fidelity Trust Co. Staten Island Clay Co., Eq. 550, 1078 
432, 131 117 (Ch. Seacoast Finance Corp. Cornell, 104 
24, 695 (Sup. Ct. 1927). Moreover, chattel mortgage, void 
creditors for want the statutory affidavit, nevertheless valid 
against the claims receiver insolvent corporation unless ap- 
pears contesting for the benefit creditors. Fidelity Trust Co. 
Staten Island Clay Co., supra; Bigel Brandtjen Kluge, Inc., supra. 


Here, however, not have receiver Chancery proceeding 
the State Court but trustee bankruptcy appointed pursuant 
the proceeding initiated Tiger the Federal Court. exercises 
the powers and rights with which invested federal enactments 
and under the cloak fashioned 110(c): “The 
trustee, all property the possession under the control the 
bankrupt the date bankruptcy otherwise coming into the pos- 
session the bankruptcy court, shall deemed vested the date 
bankruptcy with all the rights, remedies, and powers creditor then 
holding lien thereon legal equitable proceedings, whether not 
such creditor actually 


The trustee thus possessed those special rights and remedies 
conferred upon creditors both State and Federal law and designed 
secure the preservation the insolvent estate fund for the benefit 
all the creditors. may avoid any transfer property the bank- 
rupt which any his creditors might have avoided and recover the 
property transferred its value. The rights thus conferred upon the 
trustee are primary and not derivative. Whitfield Kern, 122 Eq. 
332, 192 (E. 1937). was not incumbent upon the plaintiff, 
therefore, show that represented creditors Tiger nor that their 
claims antedated the execution and recording the chattel mortgage. 
Our State statute, 46:28-5, provides that chattel 
mortgage not accompanied proper affidavit consideration “ab- 
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solutely void against the creditors the mortgagor.” Since the trus- 
tee is, without further proof, deemed represent such creditors and 
possessed such rights they would have, his status attack the 
mortgage question not open controversy. 

Finally the defendants assert that their equities are superior those 
the trustee any creditor Tiger that judgment against them 
contrary right and justice. 

The issue thus raised not properly the subject consideration here. 
This action ancillary the proceedings the Bankruptcy Court and 
was instituted order the Referee determine the rights and liabili- 
ties the parties under State law. The establishment the authen- 
ticity, amount and priority the various claims made against the bank- 
rupt’s estate matter federal procedure administering the Bank- 
ruptcy Act. 

The judgment below affirmed. 


For affirmance: Chief Justice VANDERBILT, and Justices CASE, 
HEHER, OLIPHANT, WACHENFELD, BURLING and ACK- 
ERSON—7. 


For reversal: None. (All italics supplied, Ed.) 


United States Holder Note Not Subject Defense 
Statute Limitations 


United States Sipler, District Court, Pennsylvania, Fed. Supp. 987 


_Where statute limitations would have barred suit note 
original payee, such defense was longer available the maker 
where payee transferred the note the United States America. 


Harry O’Neill, Jr., Scranton, Pa., DePierro, Freeland, Pa., 
for petitioners. 


Arthur Maguire, Atty., Scranton, Pa., for respondent. 


WATSON, J.—This petition the Defendants open 
judgment entered favor the Plaintiff and let into defense. 
judgment founded upon negotiable judgment note, 
executed and signed the Defendants, Oscar Sipler and Monema 


Sipler, September 12, 1941, and payable Essex Home Improvement 
Company. 


NOTE—For similar decisions see Digest (Fifth Edition) 
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the terms the judgment note, the Defendants promised pay 
the order Essex Home Improvement Company the sum Eight 
Hundred and Ninety Six Dollars and Eighty Four Cents, payable 
thirty-six monthly installments Twenty-four Dollars and Ninety-Two 
Cents each, the first payable November 12, 1941, with interest from 
maturity the rate six per centum per annum. The note also 
contains power attorney confess judgment for the entire unpaid 
amount upon default. 

The aforesaid note was thereafter negotiated the Essex Home 
Improvement Company for consideration Myler Kelly Co. The 
Myler Kelly Co. negotiated, for consideration, the Rutherford 
National Bank. The Rutherford National Bank assigned all its right, 
title, and interest the note the United States America, Plaintiff 
herein, September 1942. 

Defendants defaulted payment principal due and the Plaintiff 
declared the entire indebtedness thereunder due and payable. De- 
fendants failed pay any part the balance due said note the 
Plaintiff, and the Plaintiff caused judgment entered August 18, 
1949, against the Defendants, and favor the Plaintiff, for the unpaid 
balance, the sum Seven Hundred and Twenty-nine Dollars and 
Forty-five Cents, and accrued interest and costs. 

The opening judgment rests within the Court’s discretion 
exercised conformity with law, reason and justice, but cautiously 
and discreetly. Peters Mutual Life Insurance Co. Y., C., 
Supp, 246, 247. The existence just, meritorious, sufficient and 
valid defense the original cause action which judgment 
entered prerequisite the opening judgment. 

Petitioners’ motion open the judgment must turn (1) whether 
the claim the United States America can barred the 
statute limitations laches, (2) whether the defense fraud 
available action note brought third party who derives 
his title from holder due course, and (3) whether part payment 


the payee without knowledge that the note had been negotiated 


another defense action the note third party who 
derives his title from holder due course. 


well settled that the United States America not bound 
state statutes limitation subject the defense laches 
enforcing its rights. United States Summerlin, 310 414, Ct. 
1019, Ed. 1283. The fact that the statute limitations had 
commenced run before the United States America acquired the 
note does not change the rule which rests upon public policy pro- 
tecting the revenues and property the United States. United States 
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The Petitioners’ allegations fraud the part the payee 
the note are vague and indefinite. Even the defense fraud 
against the payee had been clearly set forth, would fail against the 
Plaintiff here, which had succeeded all the rights holder due 
course, without any notice knowledge any fraud. Sections 52, 56, 
57, and 59, Act 1901, May 16, 194, ch. art. IV, 
132, The Pennsylvania Negotiable Instruments Law. 

Petitioners contend that any balance due the note only 
One Hundred Forty Dollars and not Seven Hundred and Twenty-nine 
Dollars and Forty-five Cents, plus interest. Petitioners contend that 
payments amounting Six Hundred and Fifty Dollars were made 
check prior maturity William Langsen, proprietor the Essex 
Home Improvement Company, without knowledge that the Essex Home 
Improvement Company had negotiated the note third party. 

Payment the payee negotiable instrument when title and 
possession the instrument has passed another before maturity 
defense the payment the instrument the hands indorsee. 
Harbaugh’s Estate, 320 Pa. 209, 182 394. And the fact that 
the Defendants had notice the transfer the title the note 
before payments were made the payee defense. 

Petitioners have failed establish just, meritorious, and sufficient 
and valid defense the original cause action which the judgment 
was entered. appropriate order will filed dismissing Petitioners’ 
Motion Open the Judgment. 

Order. 

Now, January 11, 1951, ordered that Petitioners’ Motion 
Open Judgment entered August 18, 1949, against the Petitioners 
for Seven Hundred and Twenty-nine Dollars and Forty-five cents, with 
interest and costs, be, and hereby dismissed. 


Corporation Holder Due Course Although Receiving 
Note Through Sales Agent 


Super-Cold Southwest Co., Prunty, Court Appeal Louisiana, 
So. Rep. (2d) 665 


Where dealer had franchise sell merchandise corporation 
and took note from purchaser payment for goods sold and then 
transferred note the corporation, relationship between dealer and 
corporation did not prevent latter from being holder due course. 
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Dickson Denny, Shreveport, for appellant. 


Bullock Bullock, Shreveport, for appellee. 


TALIAFERRO, J.—Richard Hallenberger, authentic act 
sale, sold and delivered the defendant, Prunty, one used meat 
display case and one new vegetable case for the price $2,500.88, 
which $460.00 was paid cash, and for the balance Prunty signed and 
delivered the seller his one promissory note for $2,040.88, payable, 
according its recitals, seventeen monthly installments $105.00 
and one installment $150.88, secured mortgage and vendor’s lien 
the described chattels. Hallenberger endorsed the note and trans- 
ferred promptly the plaintiff, Super-Cold Southwest Company, 
Incorporated. 

Defendant paid the first six the installments the note, but 
declined make further payments. This suit the note recover 
the balance due thereon, $1,410.88, was then filed. Recognition the 
mortgage and vendor’s lien also prayed for. The chattels, under writ 
sequestration, were seized. 

Defendant admits signing the note and mortgage, but denies liability 
for payment thereof for the reasons assigned the answer. pleads 
that the meat display case was guaranteed fit for the purposes for 
which was purchased and used maintain wholesome and 
sanitary condition fresh meats and meat products, but after many and 
repeated tests and trials the case did not function was expected and 
guaranteed, the result being that loss from spoilage meats has been 
frequent and extensive. Defendant further avers that Hallenberger, 
who alleged the sales agent the plaintiff, was many times 
informed the inefficient performance the case, and through com- 
petent mechanics, endeavored remedy its vicious and defective condi- 
tion, even the extent incorporating therein new parts, but without 
material improvement the case’s service. alleges, course, that 
had known the case was affected with the redhibitory defects and 
vices which very soon after its purchase developed, would not have 
bought it; and that finally, said Hallenberger ceased pay attention 
his complaints; that because the case’s continued failure properly 
function, the respects mentioned, was forced remove same from 
his place business and replace with another one, which action 
Hallenberger was advised letter June 14, 1949. 

Defendant, reconvention, sues have the sale him set aside 
because redhibitory vices the meat case, and that have judgment 
for the amounts has paid account the price thereof; and, 
addition, for judgment for $500.00 cover value meats that spoiled, 
and for $1,000.00 cover loss patronage because the case’s lack 
proper functioning. 
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Judgment was rendered for plaintiff, prayed, from which 
the defendant appealed. 

The defenses urged against the demand would clearly tenable 
Hallenberger had instituted the suit himself, but this not the case. 
Defendant seeks, allegation and attempt proof, establish that 
Hallenberger, selling him the case, was simply acting the sales 
agent the plaintiff, who, effect, was assisting him financing this 
and other sales its merchandise taking over the note notes 
representing any balance due purchase price. Plaintiff parries 
denying this defense and pleading that holder due course 
and without knowledge the defects, any, Hallenberger’s title 
the note. 

The Lower Court upheld this position, and, incidentally, said that 
defendant’s recourse was against Hallenberger. this ruling the 
Court correct, then, logical result, this law suit ends, because 
the defenses urged the defendant are not tenable against the 
plaintiff, the holder the note due course. 

Hallenberger describes himself, regards the sale the plaintiff’s 
merchandise, independent jobber dealer. His franchise from 
the plaintiff embraces nine parishes northwest Louisiana. When 
secured order from customer, would advise plaintiff ship 
transport him, the customer’s place business, the merchandise 
purchased him. When the merchandise was installed, the sale 
was closed (if partly credit) taking note secured 
lien and mortgage. The note, after the mortgage was recorded the 
proper parish, would transmitted the plaintiff, who then gave 
Hallenberger proper credit for the proceeds remitted same him. 

happens that the defective meat case involved herein was not 
owned plaintiff. was owned Hallenberger himself and had 
been owned for some ten months. had been sent plaintff 
Dallas, Texas, for superficial reconditioning and was its possession 
when Hallenberger sold and the new vegetable case defendant. 
Both cases were, same time, transported from Dallas Bossier City, 
Louisiana, and installed same time. The price the old case was 
fixed separate from that the new one, the two being consolidated 
the note. Certainly, the old case, selling the defendant, 
Hallenberger was acting solely for himself and wise the agent 
representative the plaintiff. 

shown that representative the plaintiff had any part 
consummating the sale the defendant. Hallenberger alone attended 
this. fixed the price and terms the sale, had the mortgage 
registered and then forwarded the plaintiff copy thereof and the 
note for re-discount. not shown that plaintiff had any real interest 
the transaction save receive from Hallenberger the price him 
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the new case. was not obligated, far the record discloses, 
acquire and pay for the note, especially that part that represented 


the price the old case. 
The record barren any testimony that the least militates 


against the presumption that plaintiff holder due course and 
without knowledge any fact that would impair its right proceed 


the note has done. 
For the reason herein assigned, the judgment from which appealed, 


affirmed with costs. 


Statute Protecting Bank Cashing Forged Checks 


Herbel Peoples State Bank Ellinwood, Supreme Court Kansas, 
228 Pac. Rep., (2d) 929 


Kansas statute provides: 

“No bank shall liable depositor for the payment 
any altered, forged raised check, check with unauthorized 
signature, unless the depositor shall notify such bank within sia 
months after the return the depositor the voucher cancelled 
check that the check paid was altered, forged, raised 
thorized.” Kan. Gen. Stat. 9-1209 (1949). 

the present case the statute was applied bar recovery 
depositor checks forged and cashed his bookkeeper. Banks 
located states with such provision the statute books will find 
the opinion the court interesting discussion and collection 
cases tending show that the liability bank cashing forged 
checks not absolute, but depends the degree care exercised 
the bank, and the depositor examining his statements. 


WEDELL, J.—This was action depositor against bank 
recover the sum $5,000 paid out his account series checks 
forged his bookkeeper and office assistant. jury was waived and 
the action was tried the court. rendered judgment for plaintiff 
the first five forged checks the total sum $500.00 and denied re- 
covery the remaining checks. The plaintiff appeals from the latter 
portion the judgment and the defendant cross appeals from the former 
portion thereof. 

The plaintiff was the owner and operator oil field, supply and 
welding business Chase. lived Chase but was frequently away 
from home. The checks were drawn the defendant bank Ellinwood 
but were paid originally bank located Chase. The court made 
voluminous findings fact covering numerous details and conclusions 
law. not deem necessary set forth all the detailed findings 


NOTE—For similar decisions see Digest (Fifth Edition) 551. 
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fact. Certain findings fact were challenged both parties. 
examination the record discloses the material findings are supported 
substantial testimony. It, therefore, follows the findings fact can- 
not disturbed appellate review. 

reason the voluminous and detailed findings fact pertaining 
some forty-eight checks covering the period from August 16, 1946, 
August 16, 1947, inclusive, and numerous bank statements, material por- 
tions thereof will stated substance only. few preliminary find- 
ings, however, will stated made. They are: 

plaintiff the sole owner and operator business 
Chase, Kansas, operated under the name “The Chase Company’. 
had been business Chase, Kansas, since 1936 and doing business 
‘The Chase Company’ since 1942. the fall 1944, opened bank- 
ing account the Chase State Bank Chase, Kansas, and gave his 
signature card. maintained this account all times until Novem- 
ber, 1947. During this time made deposits said bank, drew checks 
his account there, cashed checks there and bought drafts and took 
there. was personally acquainted with all the officers and 
employees said bank and they were well acquainted with him. The 
officers and employees said bank were familiar with plaintiff’s signature. 

The defendant, The Peoples State Bank Ellinwood, Kansas, 
banking corporation, organized and existing under the laws the 
State Kansas. has its principal place business, Ellinwood, 
Kansas, approximately miles west Chase, Kansas. 

“3. July, 1945, the plaintiff opened general checking account 
the defendant bank the name “The Chase Company’. gave the 
defendant signature card which alone signed. This account was the 
principal bank account used him the conduct his business. 
was very active account. had his own checks printed for use 
making withdrawals from this account. The Blank checks were printed 
pads, without stubs. The blank checks were numbered serially. 
the top each check was printed the name “The Chase Company’ and 
the number the check. Below the space left for the name the payee 
and the amount said check and the lower left corner said check 
the name the defendant bank appeared, and the lower right corner 
the name ‘The Chase Company’ appeared, below which was blank line 
for the signature the person executing said check. These pads 
checks were constructed that whenever check was written carbon 
copy the check with the same serial number was made. These carbon 
copies checks made were filed part the permanent records 
‘The Chase Company’. 

“4, All checks, with their serial numbers, the name the payee and 
the amount, were entered upon the books ‘The Chase Company’, un- 
der different headings, indicating whether they were credited the in- 
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dividual drawing account Herbel, expenses, accounts payable, etc. 

Substantially all deposits the defendant bank the account 
‘The Chase Company’ were made Chase, Kansas, and mailed 
the defendant bank. 

Substantially all checks drawn said account were received 
the defendant cash letters from The Federal Reserve Bank Kansas 
City, Missouri. Approximately from checks Chase Com- 
pany’ were received each such cash letter. When these checks were 
received the defendant bank the signature said check was exam- 
ined the officers and employees said bank, who were familiar with 
the signature plaintiff, and when they were satisfied with the genuine- 
ness said signature said check was charged the account “The 
Chase Company’.” 

Other material facts found the court, substance, are: The de- 
fendant mailed and the plaintiff received monthly, times bi-monthly, 
bank statements disclosing amounts deposited and withdrawn each day, 
together with all cancelled checks evidencing the withdrawals; carbon 
copy all checks written office was kept and plaintiff’s 
books disclosed the purpose each check; each bank statement sent 
plaintiff had printed thereon the following: “Please examine at.once. 
error reported ten days the account will considered correct.” 

The checks ranged amounts from $48.00 $200.00; the name 
the plaintiff, “H. Herbel”, maker, was forged each check 
Billie Mills; the only difference the checks was that she made the 
plaintiff the payee some them and herself the payee others; 
the former she forged the name the plaintiff indorser and the 
latter she obtained the cash presentation the check for payment; 
the first four forged checks the total sum $400.00, cashed between 
August and September 14, 1946, inclusive, resulted overdrawing 
account the sum $142.26; September 25, 1946, the 
defendant bank mailed notice overdraft plaintiff which received; 
the notice stated: “Our books show your account overdrawn $142.26. 
this correct, kindly call once; not correct, please notify imme- 
diately. immediate notice given you that your account over- 
drawn, not misconstrue the haste. wise provision detect 
forgeries, raised checks mistakes.” 

The court, substance, further found: the defendant officers and 
employees had used due diligence examining the first five checks, in- 
cluding the one dated September 25, 1946, the forgeries would have been 
detected and all subsequent forgeries would likewise have been detected; 
plaintiff, when his account became overdrawn and the bank advised 
him its notice dated September 25, 1946, had used due diligence and 
had examined his statement and the returned checks could and would 
have discovered the forged checks the total sum $400.00 had caused 
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his account overdrawn and that all subsequent forgeries except the 
check dated September 25, 1946, the amount $100.00 could have 
been prevented; the last bank statement prior any complaint from 
the plaintiff was delivered him August 30, 1947, which included 
five forged checks; August 31, 1947, plaintiff, for the first time 
least year, examined the bank statement and cancelled checks; im- 
mediately recognized the five checks forgeries and then proceeded 
examine back statements which contained all the forged checks involved 
this action; September 1947, having completed such examination, 
made demand the defendant bank for the full amount the 
checks; the demand was refused. 

With respect the checks covering the entire period the court, 
substance, found: The name Herbel maker could and would 
have been detected the officers and employees the defendant bank 
they had exercised ordinary diligence examining the signatures; 
defendant’s officers and employees made examination the indorse- 
ments determine whether not they were forgeries but relied upon 
the previous indorsement guarantee the cashing bank; the defendant 
bank negligently and willfully failed examine checks for 
forged indorsements. 

The court’s conclusions law were: 

“1. The plaintiff was guilty negligence which was the proximate 
cause any loss damages sustained him account checks 
which his name maker and payee were signed and endorsed Billie 
Mills, which were charged the account Chase Company’ 
the defendant bank, after the check No. 2763, dated September 25, 1946, 
the amount $100.00. 

The defendant bank guilty negligence connection with 
the inspection the checks suit dated August 16, 1946, August 17, 
1946, September 1946, September 14, 1946, and September 25, 1946, 
their genuineness charging said checks said account, which 
was the proximate cause any loss damage the plaintiff. 

“3. The plaintiff, his acts and conduct, with knowledge the 
facts with notice means knowledge from which should have 
known the facts, has acquiesced and ratified the genuineness the 
signatures each the checks subsequent the check dated Septem- 
ber 25, 1946, charged his account the defendant bank and the au- 
thority said bank charge each said checks said account, and 
his acts and conduct estopped deny the genuineness said checks 
the authority the bank charge each said checks said account. 

“4. The acts and conduct the plaintiff constitute each said 
bank statements subsequent the check dated September 25, 1946, 
account stated for the period covered said statement, and the plain- 
tiff estopped question either the validity said checks charged 
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said account the authority the defendant bank charge each 
said checks said account the correctness said account, and puts 
the statute limitation motion. 

“5. The defendant was guilty negligence failing make 
reasonably diligent inspection the checks suit, when presented for 
payment, and failing detect that the name Herbel, maker 
each such checks, was forgery. 

“6. The defendant was negligent that willfully and negligently 
failed inspect examine the endorsement the name Herbel 
where such endorsement appears the checks suit. 

The plaintiff not barred from recovery Section 9-171 Gen- 
eral Statutes Kansas for 1935.” 

Before considering the effect findings negligence the bank’s 
officers employees and the negligence the depositor are con- 
fronted with two statutes covering the period all the forgeries ques- 
tion. 1935, 9-171 provided: “No bank shall liable depositor 
for the payment forged raised check unless within six months 
after the return the depositor the voucher such payment, such 
depositor shall notify the bank that the check paid forged raised.” 

That statute was effective until repealed chapter 102, Laws 1947, 
and section thereof, new statute was enacted. 1949, 9-1209. 
became effective June 30, 1947, and reads: “No bank shall liable 
depositor for the payment any altered, forged raised 
check, check with unauthorized signature, unless the depositor 
shall notify such bank within six months after the return the depositor 
the voucher canceled check that the check paid was altered, 
forged, raised unauthorized.” 

Just why the trial court referred only the first statute not ap- 
parent. Nor does appear what theory concluded the first statute 
did not bar recovery any the checks. any event plaintiff con- 
tends neither the statutes bars recovery forged checks dated more 
than six months prior receipt the depositor bank’s statement 
including the forged checks. support the contention cites Kan- 
sas City Title Trust Co. Fourth National Bank, 135 Kan. 414, 423, 
896, 334. The case does not support plaintiff’s con- 
tention. fact the opinion clearly indicates the statute applicable 
forged checks. that case, decided long prior the enactment 
the last statute, was held the first statute contained express limita- 
tion concerning the time within which action might brought against 
bank for the payment depositor’s funds check bearing 
forged indorsement. The case relates solely forged indorsements. The 
statute limitations barring the right bring action was there in- 
volved. Here not. Here the first question involved whether the 
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bank liable all, absent the depositor’s compliance with the statute. 

The repealed and the new statutes both clearly cover forged checks 
which all them were the instant case. Whether the amended statute 
was intended to, and does, cover indorsements need not determined. 
The mere fact indorsements were forged the particular checks which 
the plaintiff was made the payee nowise alters the fact that their 
face not only the name the payee but also the name the maker was 
forged. They were forged checks. It, therefore, follows both statutes 
are applicable all the checks and that the bank was not liable unless 
the depositor notified the bank conformity the provisions the 
statute. And such nonliability the bank resulted virtue the stat- 
utes irrespective the bank’s negligence. That the clear legislative 
mandate and the courts are bound it. 

The only time plaintiff notified the bank had paid forged checks 
was September 1947. Applying the statutes undisputed findings 
are forced conclude the bank not liable checks paid August 
16, 1946, and including February 17, 1947, the sum $2,300. The 
only question remaining for determination whether the bank liable 
the twenty-seven checks the total sum $2,700, paid within the 
statutory period six months, prior the notification the depositor 
that the checks were forgeries. 

Introductory answer that question few settled principles 
may briefly stated. The relationship between the bank and the de- 
positor that debtor and creditor. Absent any special agreement, 
here, there implied contract that the bank will pay nothing out 
the depositor’s account except his valid order. The bank charged 
with knowledge the depositor’s signature. pays forged check 
its own peril. contemplation law forged check paid out the 
bank’s own funds and not out the depositor’s account. Although 
degree care the part the bank will excuse from liability, may 
under certain circumstances, justify the payment forged check 
reason what the depositor does fails do. Grand Lodge, 
United Workmen State Bank Winfield, Kan. 876, 142 974, 
was said: “It was formerly held that depositor owed bank duty 
examine his pass book and vouchers detect forgeries, although the 
means detection were thus afforded. Weisser Denison, 68. 
But recent decisions hold otherwise. Morgan Mortgage Trust 
Co., 208 218, 101 871 [L. A., 1915D, 741]; case note 
7L. 

“The object requiring such examination afford seasonable 
notice the bank any unauthorized payment order that may 
have opportunity retrieve against losses.” Kan. page 884, 
142 page 976. See, also, Kansas City Title Trust Co. Fourth 
National Bank, 135 Kan. 414, 424, 896, 334. 
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Defenses the bank for payment forged checks which have been 
recognized certain courts are based the theory estoppel, negli- 
gence, misleading conduct the depositor which directly proxi- 
mately caused the bank pay, and some instances courts have held 
monthly, other periodical, bank statement delivered the depositor 
constitutes account stated. This court has held bank statement 
delivered the depositor constitutes account stated for the purpose 
starting the running the statute limitations action the 
depositor recover the amount paid forged checks. Kansas City 
Title Trust Co. Fourth National Bank, supra. But what has that 
the merits where the action filed time? the trial the depositor 
has right assert and prove the bank’s own primary negligence and 
have the effect thereof determined. 

This court has had occasion determine the question the effect 
the bank’s liability its own original and continuing negligence 
failing discover forgeries. this last question that the parties 
this action part ways. frankly should conceded some the 
authorities likewise. Briefly stated the trial court the instant case 
permitted the plaintiff depositor recover the amount the forged 
checks which were paid prior the first bank statement which included 
return the first forged checks but denied recovery all subsequent 
checks the theory the loss such checks was due plaintiff’s negli- 
gence notwithstanding the primary and continuing negligence the bank. 

Without attempting list all the cases should stated there 
respectable authority for the position adopted the trial court. Some 
the decisions supporting divergent views are collected annotations 
are: McCarty First Nat. Bank, 204 Ala. 424, So. 754, 
153; McNeely Co., Appellant, Bank America, 221 Pa. 588, 
891, A., Interstate Hosiery Mills, Inc. First Nat. 
Bk. Ap., 139 Pa. Super. 181, 537; Atlas Metal Works Republic 
Nat. Bank, Tex. Civ. App., 176 350; National Production Co. 
Bank Commerce, 281 Mich. 230, 274 774; White Castle System 
Huntington Nat. Bank, Ohio App., 737; First State Bank 
First Nat. Bank, 314 269, 145 382. 

the other hand numerous authorities hold the bank cannot relieve 
itself defenses previously mentioned unless the bank itself 
free from negligence. other words they hold the depositor has 
obligation help protect the bank where acts with reasonable care 
and diligence discovering forgeries accordance with its duty but 
that the depositor not duty bound protect the bank against its own 
negligence. Some these authorities are: Leather Manufacturers’ Bank 
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Morgan, 117 96, Ct. 657, Ed. 811; Critten Chemical 
Mortgage Trust Co., 208 218, 222, 101 871, 1915D, 
741; Screenland National City Bank, 181 Misc. 454, 
286, 288; National Dredging Co. Farmers Bank, Penne- 
will, Del., 580, 591, 607, A., 593; Deer Island Fish 
Oyster Co. First Nat. Bk., 166 Miss. 162, 177-178, 146 So. 116; Wussow 
Badger State Bank, 204 Wis. 467, 471-472, 234 720, 236 
687; New York Produce Exchange Bank Houston, Cir., 169 785; 
First Nat. Bank Philadelphia Farrell, Cir., 272 371, 377; Matti- 
son-Greenlee Service Corp. Culhane, C., Supp. 882, 886; 
Irving Trust Co. National City Bank New York, Cir., 
665, 666; Kenneth Inv. Co. Nat. Bk. the Republic, 103 Mo. App. 
613, 618, 1002; Martin First Natl. Bank, 358 Mo. 1199, 219 
Union Crocker Nat. Bk., Cal. App. 743, 749, 174 920; Sommer 
Bank Italy, etc., Ass’n, 109 Cal. App. 370, 376, 293 98; Glassell Dev. 
Co. Citizens’ Nat. Bk., 191 Cal. 375, 380, 216 1012, 1427; 
S., 752; Illinois Tuberculosis Ass’n Springfield Marine Bank, 282 
App. 14, 28-29; Rudisill Soil Pipe Co. Nat. Bank Anniston, 
224 Ala. 436, 440, 140 So. 569; Bank Richmond Elec. Co., 106 Va. 347, 
152; Graham Southington Bank Trust Co., Conn. 494, 
121 812; Coleman Drilling Co. First Nat. Bank, Tex. Civ. App., 
252 215; but see Atlas Metal Works Republic Nat. Bank, Tex. 
Civ. App., 176 350; Kimball, Inc. Hosp. Nat. Bank, 
Banks and Banking, 284, 553; Zollmann Banks and Banking, 
4143, 4144; anno. 103 1147, 1155; Banks and Bank- 
ing, 358(a); Harv. Rev. 643 (1946-1947). 

Every aspect the question before has been fully and ably treated 
the cases previously cited herein. Extended quotations therefrom are 
unnecessary. few, however, may helpful. the early case 
Leather Manufacturers’ Bank Morgan, supra, Mr. Justice Harlan, 
speaking for the Supreme Court the United States, quite tersely said: 
“Of course the officers, before paying the altered checks, 
could proper care and skill have detected the forgeries, then can- 
not receive credit for the amount those checks, even the depositor 
omitted all examination his account.” page 112, Ct. 
page 663, Ed. 811. 

That principle has been the basis many the later cases. 
think the statement the California court contained the Glassell 
case, supra, covers the subject quite adequately. was there said: 
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“As between the bank and its depositors the payment forged 
altered checks made its peril and cannot charged against 
the depositor’s account unless some negligent act conduct his has 
contributed induce such payment—the bank itself being free from 
negligence, unless his subsequent conduct relation the matter 
upon equitable principles estopped deny the correctness such 
payments. 

“And the weight authority, and perhaps reason, supports the 
view that when depositor’s passbook has been written and returned 
him with canceled checks which have been charged his account, 
his duty examine such checks within reasonable time, and they 
disclose forgeries alterations report them the bank, failing 
which cannot, his failure results detriment the bank, dispute 
the correctness payments thereafter made similar checks. 

“This rule, however, assumes that the bank itself has not been guilty 
negligence making the payment, for when the exercise proper 
care could have discovered the alteration forgery, must bear the 
loss notwithstanding that the depositor failed his duty examine the 
accounts.” 191 Cal. page 379, 380, 216 1012, 1013, 1427. 

For cases the same effect citing many later decisions see Basch 
Bank America, Screenland Magazine National City Bank, Kimball, 
Inc. Hosp. Nat. Bank, First Nat. Bank Farrell, Mattison- 
Greenlee Service Corporation Culhane, omnia supra, and footnotes 
text authorities above cited. 

First Nat. Bank Farrell, supra, the federal court said: “But the 
general rule arising from the examination pass-book statements 
the depositor himself, and the variation the rule arising from the ex- 
amination them his authorized agent, involve practically every 
reported instance wrongdoing where the negligence the bank was not 
involved and where the wrongful act was entirely that person other 
than the bank. Both the rule and its variations disappear altogether 
where the bank has been negligent detecting the 272 
page 377. 

With reference the effect the primary contractual obligation 
the bank, see Kimball, Inc. Hosp. Nat. Bank, supra, and Wus- 
sow Badger State Bank, supra. 

The relaxation the early rule absolute contractual liability 
bank which brought into operation the rule pertaining depositor’s 
duty examine bank statements and notify the bank forgeries 
disclosed thereby not based contract, absent special agreement 
that effect the instant case. Without such special agreement 
that duty the depositor rooted equitable doctrine. It, therefore, 
seems that before bank should permitted invoke de- 
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fense the violation depositor his duty equity the bank, 
equitable principles, should first required show free from 
negligence the performance its primary contractual duty. Here the 
bank was originally and continuously negligent discovering the 
forgeries. 

Concerning the doctrine estoppel, properly has been asserted: 
estoppel equity does not arise unless the one asserting has 
acted with due diligence. Due diligence being necessary enable one 
assert estoppel, the bank must show due diligence before can assert 
the negligence the depositor. The whole doctrine estoppel 
creation equity and governed equitable principles. [2] Pomeroy, 
Equity Juris (4th Ed.) 813. The bank’s freedom from negligence 
Badger State Bank, supra, 204 Wis. page 474, 234 page 722. 

the same effect are, also, Basch Bank America, supra, and 
Graham Southington Bank Trust Co., supra. 

probably should noted that some the cases relied the 
bank and which was held the negligence the depositor was the 
proximate cause the loss, the primary negligence the bank was not 
made issue. readily concede bank has diligently performed 
its primary contractual duty may properly invoke equitable defenses 
against the depositor. 

the instant case the bank’s negligence was vital issue. The 
bank’s failure discover the forgeries was the first, the primary negli- 
gence the case. The bank’s primary negligence never ceased. Its pri- 
mary duty detect forgeries continued with respect all the remaining 
checks. Except for its primary and continued negligence, breach its 
contractual duty towards the plaintiff, there would have been loss 
any checks. order hold, under such facts, that the depositor’s negli- 
gence constituted the proximate cause the loss relieve the bank 
completely its contractual duty and shift the entire responsibility 
for the discovery forgeries from the depositor, notwithstanding the 
bank’s own primary and continuing negligence. This court not willing 
relax the rule with respect bank’s duty such extent. 

seems that such broad exemption bank’s liability would 
tend invite carelessness banks detecting forgeries. Such broad 
relaxation the rule with respect the duties bank, which de- 
positor has implicit faith, would mean that the moment depositor paid 
overdraft without first examining his returned checks would 
held have acquiesced and ratified the bank’s payment future 
similar checks notwithstanding they plainly disclosed their face they 
were the rankest kind forgeries. There something wrong with that 
kind rule. The thing which, our opinion, wrong with that 
unjustly relieves the bank its continuing duty use reasonable 
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diligence detecting forgeries. The negligence depositor does not 
relieve the bank its continuing duty exercise reasonable care. 

the Screenland Magazine case, supra, the New York court held 
the bank could not prevail was guilty negligence which contributed 
the loss but rendered judgment favor the bank the ground 
the depositor was clearly fault and the bank was not shown 
guilty any negligence. The court’s statement impresses being 
both realistic and sound. reads: “The law applies the rule reason 
dealing with situation such here presented. The bank starts 
with the burden strict liability. the first instance virtually the 
insurer the validity its depositor’s signature. That strict liability 
modified when appears that the depositor himself has been guilty 
breach duty owed the bank, when because the carelessness 
fault the depositor long continued repetition the forgeries made 
possible. When the depositor fault, the liability the bank 
ceases that insurer; becomes liable the negligent de- 
positor only the bank itself has also been negligent failing detect 
the forgery. The strict liability imposed the law the first instance 
then transformed into obligation the part the bank use 
reasonable care—that degree prudence which could reasonably ex- 

the instant case the court expressly found the bank did not exer- 
cise that kind care. 

The opinion might concluded this point except for one matter 
which may misunderstood unless clarified. That subject has been 
deliberately omitted previously herein for the reason this court desired 
not confuse with the duty depositor examine bank state- 
ments and notify bank forgeries disclosed thereby. The opinion 
has been written squarely with that duty the depositor mind. 
may say, however, part the record which the parties stipulated 
concerning certain facts clearly indicates the court believed plaintiff no- 
ticed the first sentence the bank statement pertaining the overdraft 
but that did not notice the remaining portion thereof. The court hav- 
ing made specific finding that particular point have omitted 
from consideration the opinion. special agreement was shown 
exist the instant case, found some cases, whereby the depositor 
agrees bound the substance notices bank statements. 
express views the instant case relative the legal effect that 
particular part the bank statement which the trial court believed the 
plaintiff did not notice. 

The judgment the trial court reversed with directions enter 
judgment favor the plaintiff the sum $2,700 together with in- 
terest thereon the rate six per cent per annum from and after 
September 1947, and for the costs the action. (Italics added—Ed.) 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Executor’s Right Reimbursement for Taxes Protected 
Injunction Against Heir from Transferring Bonds 


Estate Mapleson, New York Surrogate’s Court, .Y. April 1951 


Six years prior her death the decedent purchased certain Series “6” 
bonds and gave them one her heirs. The executor was doubt 
whether the bonds would includible the decedent’s gross estate 
transfers contemplation death. the transfer the bonds were 
taxable the heir would have substantially assets other than the bonds 
with which reimburse the estate under the apportionment statute 
for taxes paid and attributable the bonds. The court therefore granted 
the executor injunction against the heir from redeeming trans- 
ferring the bonds. 


Trustees Surcharged for Endorsing Note 
Corporation Whose Stock was Owned Trust 


Conant Lansden, Supreme Court, March 22, 1951 


Trustees endorsed notes the Tams Merchantile Company, the 
major part which was owned the trust. the time the endorse- 
ment the company had gone out business and suit was pending 
dissolve the corporation. The court held that the endorsement was 
beyond the scope prudent judgment and the trustees were liable 
surcharge for any disbursements made account it. 


Right Executor Wife Contest Husband’s Will 


Estate Field, California District Court Appeals, 103 Adv. 
Cal. App. Rep. 229 
Decedent who predeceased his incompentent wife gave his wife 
life estate all his property with remainder certain charity. 
the death the wife her executor sought challenge the validity 
363 
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the husband’s will. case first impression the court held the execu- 


tor had standing challenge the will notwithstanding the fact that the 
proceedings had not been commenced during the lifetime the wife. 


United States Registered Payee Does Not Always Win 


Estate Lundvall, Iowa Supreme Court, No. 38/47, 817, March 1951 


Testator had suffered head injury and was thereafter less able 
look after his business affairs. His wife took charge his business and 
had his various United States bonds reissued they were payable 
her his death. The court held that there was presumption undue 
influence which the wife had not overcome and ordered her account 
for the value the bonds. 


Cessation Trust Terminated Settlor’s Power Revocation 


Cerchia, New York Supreme Court, 125 1131 


trust which the settlor reserved the right revocation was held 
have terminated upon the beneficiary attaining the age twenty one. 
The court held that attempt the settlor thereafter revoke the 
trust was ineffective. 


Right Deserting Parent Inherit from Child 


Peters, New York Surrogate’s Court, 125 1218 


The decedent’s father deserted his wife and child shortly after the 
child’s birth, and neglected support the child. The court held that 
the father was thereby barred from inheriting part the child’s estate. 


Income Payments From Testamentary Trust 
Commence Before Decree Distribution 


Williamson, Washington Supreme Court, 138 Wash. Dec. 247 


Where decedent left her estate trust, absence contrary pro- 
vision will the beneficiaries the trust were held entitled receive 
payments income soon available after the testator’s death, and 
the trustee was not required wait until decree distribution had 
been entered the court. 
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Guardian’s Cashing Bonds Registered 
Name Ward and Another 


Taylor Schlotfelt, Arkansas Supreme Court, Arkansas Reporter 313 


incompetent person, before became incompetent, bought three 
United States Savings Bonds, which registered his own name and 
the name friend co-owner. The guardian the incompetent 
sought instructions whether might cash the bonds for reinvest- 
ment. The court held that the guardian could cash the bonds but must 
reinvest the proceeds the same manner retain the interest 
the co-owner. 


Foreign Probate Decree Binding State 
Ancillary Administration 


National Bank Commerce Jones, Tennessee Court Appeals, 
May 1951 


Testator’s will was first admitted probate Arkansas where real 
property was situated and then offered for ancillary probate Tennessee 
where the personal property was located. heir who was not party 
the Arkansas proceeding sought attack the will the ground 
undue influence. The Tennessee court held that the Uniform Wills Act, 
Foreign Probated, force Tennessee, precluded the heir from attacking 
the will that state once had been admitted probate Arkansas. 


New York Court Orders Trustee Pay California 
Estate Tax Attributable Trust 


City Farmers Trust Co., Supreme Court, J., 
April 1951, 1231 


Settlor created inter vivos trust New York under which she 
reserved the income for life and the right amend the trust. The 
settlor died resident California, whose law imposes death tax 
resident transferors who have reserved the income for life the prop- 
erty transferred. The New York Court ordered the New York trustee 
pay the California taxing authorities amount equal that por- 
tion the total tax which was attributable the inclusion California 
the trust the gross estate the settlor. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes banks, 
trusts, estates and gifts 


Stepped-Up Basis Lost Amendable Trust 


Commonwealth Trust Co. Pittsburgh United States, District Court, 
Penna., April 1951 


settlor creates living trust certain securities which pur- 
chased cost $50 share. the settlor’s death the market value 
the securities $75 share. the trust was revocable, the securities 
will included the settlor’s gross estate $75 share, IRC 811; 
and the securities are sold day after his death for $75 there will 
capital gain the estate. IRC §113 (a) (5). the living trust 
was irrevocable and unamendable gift tax would payable creation 
the trust, but the corpus the trust would not includible the 
settlor’s gross estate for estate tax purposes. However, when the securi- 
ties were sold $75 share there would taxable capital gain the 
trust $25 share. IRC §113 (a) (2). 

the present case the trust could terminated the settlor 
although not benefit himself. The corpus was therefore includible 
his gross estate its fair market value his death. IRC (1). 
When the securities were sold the trustees contended that the basis 
the property should the value death. However, the court held that 
since the settlor did not have power revoke within the meaning 
113 (a) (5) the basis the securities sold was the original cost 
the settlor. 

The decision good object lesson. Persons preparing trust pro- 
gram invaribly consider the impact gift taxes, estate taxes, and income 
taxes the earnings the corpus. The substantial advantage 
stepped-up basis for capital gain purposes too frequently neglected. 


Federal Tax Lien Real Estate Held the Entireties 


Hutcherson, Court Appeals, Eighth Circuit, April 17, 1951 


Lien for unpaid federal income taxes owed husband held not 
attach real estate owned husband and wife Missouri, since under 
the local property law that state the interest the husband could not 
attached his creditors and could not transferred him. 


aa 


THE BANKING LAW JOURNAL 367 


Bank Deposits Borrowed Capital Under 
Excess Profits Tax Act 1950 


Ames Trust and Savings Bank Commissioner reported the 
March issue the Banking Law Journal federal court appeals held 
that non-negotiable certificates deposit with maturity dates six 
twelve months could not included bank’s borrowed capital for 
determining its borrowed capital excess profits tax credit under the 
World War law. the present case the Tax Court reached the same 
conclusion, and held addition that amounts represented deposi- 
tor’s savings passbook could not used bank order augment 
its borrowed capital credit. 

Readers will take displeasure the fact that the Tax Court said 
way dictum that would reach the same results under the Excess 
Profits Tax Act 1950. the World War Act, the new statute 
its face would seem allow least certificates indebtedness 
included borrowed capital. The statute provides: 


“SEC. BORROWED CAPITAL. 


(a) Average Borrowed For the purpose this subchapter, 
the average borrowed capital for any taxable year shall the aggregate 
the daily borrowed capital for each day such taxable year, divided 
the number days such taxable year. 

(b) Daily Borrowed For the purposes this subchapter, 
the daily borrowed capital for any day any taxable year shall deter- 
mined the beginning such day and shall the sum the 
following: 


(1) the amount the outstanding indebtedness (not including in- 
terest) the taxpayer, incurred good faith for the purposes the 
business, which evidenced bond, note, bill exchange, debenture, 
certificate indebtedness, mortgage, deed trust, bank loan agree- 
ment, conditional sales contract. the case property the tax- 
payer subject mortgage other lien, the amount indebtedness 
secured such mortgage lien shall considered indebtedness 
the taxpayer whether not the taxpayer assumed agreed pay 
such indebtedness, But the Tax Court relies the Senate 
Finance Committee’s Report this section: 

“(c) Definition borrowed capital Borrowed capital, under your 
committee’s bill, indebtedness (but not including interest) which 
evidenced bond, note, bill exchange, debenture, certificate in- 
debtedness, mortgage, deed trust, bank loan agreement, conditional 
sales contract. This substantially the same definition appears 
the House bill. However, your committee’s bill limits the amount 
considered borrowed capital outstanding indebtedness ‘incurred 
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good faith for the purposes the such limitation was 
contained the House bill although the report the House committee 
indicated that was intended limit indebtedness treated borrowed 
capital indebtedness ‘employed the trade business.’ The defini- 
tion borrowed capital both the House bill and your committee’s 
bill substantially the same the definition appearing the World 
War statute except for the addition conditional sales contracts and 
bank loan agreements. Conditional sales contracts are form borrow- 
ing which has been used extensively, and your committee believes that 
their omission from the definition borrowed capital would work 
hardship taxpayers borrowing substantial amounts this manner. 
The category indebtedness evidenced bank loan agreement added 
your committee’s bill, includes such indebtedness owing bank, 
and does not include the indebtedness bank its depositors.” 

The explanation the court stated: 

The only reason can see for the explanation the Senate Finance 
Committee that “The category indebtedness evidenced bank loan 
agreement does not include the indebtedness bank its de- 
positors,” that the indebtedness bank its depositors under 
portion section 439 included borrowed capital. the in- 
debtedness bank its depositors were includible borrowed 
capital under the words “certificate indebtedness” then would 
without meaning exclude under bank loan agreement” and 
we, therefore, conclude that the indebtedness bank its depositors 
not within the definition borrowed invested capital evidenced 
certificate indebtedness. 


Estate Tax: Technical Changes Act 1949—Definition 
Expressly Retained Reversionary Interest 


Estate Marshall Commissioner, Tax Court, No. 112 


Section 811 (c) (2) IRC provides that transfer made prior 
October 1949, which the decedent retained reversionary interest 
not includible his gross estate unless the reversionary interest 
retained the express terms the instrument and not operation 
law. 

the present case the decedent made transfer trust under 
which his wife was given general power appointment over the trust 
property and default appointment the property was such 
persons would receive the wife’s property under the Pennsylvania 
intestacy law. Under that law, the decedent, had survived the wife 
and default appointment her, would have been entitled one 
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third the property. The court conceded that the decedent had re- 
tained reversionary interest, but held that none the property was 
includible his gross estate since there was express retention 
him reversionary interest. 


Estate Tax How Not Make Gift Wife 


Estate Rainger Commissioner, Supreme Court, certiorari denied, 
April 1951 


Where decedent transferred property separate bank account 
his wife order avoid his making injudicious loans and 
ment the Ninth Court Appeals held that the transfer did not cause 
the funds the separate property the wife for Federal Estate 
Tax purposes since there was agreement that decedent was re- 
linquishing his rights the funds. The Supreme Court has refused 
review the decision this court thus the holding the court stands 
law. 


Estate Tax Deductibility Decedent’s Note Given Gift 


Ensley Collector, District Court, Louisiana, December 15, 1950 


Each year decedent gave his daughter $500 cash and gave his 
son note for $500. year took the old note and gave the 
son note for $500 more amount. decedent’s death the son held 
note for $6,000. The court held that the note was not deductible for 
Federal Estate Tax purposes because was not supported 
adequate consideration. 


Gift Tax: Trust Settlor Denied Annual 
Exclusion Income from Trust 


Wood Commissioner, Tax Court, No. 118 


Petitioner created trust for the benefit minor grandchild. Under 
the terms the trust only much the income was paid the 
child was requested the child’s mother, father, guardian. The 
undistributed income was accumulated until the child reached 
twenty one, which time the entire corpus was paid over him. 
was admitted that the gift the principal was future interest 
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account which petitioner was not entitled federal gift tax ex- 
clusion under IRC 1003 (b) (3). The court also rejected petitioner’s 
contention that was entitled, the year the creation the trust, 
exclusion under 1003 (b) (3) for the then present worth the 
income the trust. The court ruled that the gift the income was 
gift future interest because the absolute control exercised 
the parents over the payments income the beneficiary. 


Capital Impairment Dividends Trust 
Not Taxable Income Beneficiary 


Foerderer Commissioner, Tax Court, No. 116 


Petitioner was the settlor and life beneficiary trust created under 
the laws Pennsylvania. Among the securities held the trust were 
capital stock shares two corporations. the year question the cor- 
porations paid dividends notwithstanding the fact that their capital 
accounts were impaired previous capital losses. These dividends were 
nevertheless taxable for federal income tax purposes since the corpora- 
tions had sufficient current income cover the dividend payments. 
holding these dividends taxable the trust and not the life bene- 
ficiary the court said: when dividend received stock held 
part the trust res, [the trustee] must determine whether such dividend 
should treated accruing the corpus and held for the remainder- 
men constitutes income distributable the life beneficiary. The au- 
thorities are substantial agreement the proposition that dividend 
which represents reduction impairment capital belongs corpus 
and not income. Vinton’s Appeal, Pa. 434, Am. Rep. 116; Gray 
Hemenway, 268 Mass. 515, 168 102; Hite Hite, Ky. 257, 
778; 92. And any impairment the trust assets 
must made good before anything awarded income Cf. McKeown’s 
Estate, 263 Pa. 78, 106 189.” 

“Here, the corporations from which the trust received the dividends 
question had suffered capital losses the years preceding the one 
under review the extent that their capital structure had been substan- 
tially impaired...... The funds from which the payments were made 
constituted income only for the purposes [determining whether the 
trust had derived taxable income] and not for the purpose determining 
the proper allocation made such payments between corpus and 
distributable income. These payments further impaired the capital 
the corporations, and should allocated corpus. hold otherwise 
would defeat the purposes the trust instrument giving peti- 
tioner, the life beneficiary, access the principal the trust fund, there- 
totally defeating the gift over the remaindermen.” 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Railroad Bond Investments 


OPULAR standards for judg- 

ing the quality railroad bond 
investments are not always ac- 
curate determining permanent 
quality. This conclusion the 
result study, “Measurements 
Railroad Bond Quality,” which 
has been completed the Savings 
and Mortgage Division the 
American Bankers Association. 

According John Kress, 
executive vice president the 
Howard Savings Institution 
Newark, New Jersey, who chair- 
man the Division’s investment 
committee, investigation 
standards quality the light 
actual experience has long been 
needed. Such investigation was 
essential order avoid con- 
tinuous repetition unsafe re- 
liance undependable 
Institutional investment experience 
past years has shown wide 
divergence the reliability 
some railroad bond quality charac- 
teristics. 

For example, for many years in- 
vesting institutions have made 
practice placing considerable 
importance such quality factors 
ratings, times fixed charges 


earned, market yield, and com- 


parison operating ratios. While 
dependence these quality 
characteristics has many in- 


stances resulted sound invest- 
ment, others they have proved 
unreliable. Mr. Kress points 
out, “Who could have guessed that 
bond rated ‘Aaa’ the time 
purchase would decline 
rating within few years; 
company showing ample 
charges would have its earnings 
disappear the vanishing point 
short while later?” 

The Committee carried in- 
tensive research the invest- 
ment experience with twenty-two 
railroad bonds during the favor- 
able years 1926, 1927, and 1928; 
the depression year 1932; and 
the recovery year 1938, rela- 
tion the general background 
factors which would reflect the 
quality the investments. 
ful consideration was given six- 
teen quality characteristics grouped 
under the headings (1) General 
Background Factors, (2) Factors 
Reflected the Balance Sheet, 
and (3) Factors Reflected the 
Income Account. Careful review 
this information resulted 
three major findings: 


quality, such yields, ratings, 
and times fixed charges earned, 
have limited value determin- 
ing permanent investment quality, 
and should not relied upon 


372 THE BANKING LAW JOURNAL 


the sole criteria investment 
position. 

Some less well known but 
readily available measurements 
quality such margin safety, 
operating ratio, and the trend 
working capital, when used 
cross-check with other quality 
characteristics, are more depend- 
able. 


“3. There single measure- 
ment quality which can re- 
lied upon itself for the deter- 
mination investment merit. 
requires the study numerous in- 
dices quality both alone and 
combination with others.” 


Interest Rates and the 
Bond Market 

view the defense economy 
into which are moving, dif- 
ficult visualize credit policy 
stantial rise the level interest 
rates. This the opinion Roy 
Reierson, vice president the 
Bankers Trust Company New 
York. 


recent address before the 
Municipal Forum New York, 
Mr. Reierson observed that, the 
present time, there little buying 
interest long-term Governments 
outside the Treasury and the Fed- 
eral Reserve. The volume Gov- 
ernment bond purchases pen- 
sion funds and other investors has 
apparently been drastically 
duced the increased yield 
spread between Governments and 
corporate bonds. matter 
fact, some investors 
tempted replace part their 


Government holdings with corpor- 
ate issues. And while many fac- 
tors suggest that there likeli- 
hood some further liquidation 
Government bonds, with con- 
sequent pressure bond prices 
over the coming months, various 
other factors militate against the 
prospect any really serious de- 
cline. 

balance, states the Bankers 
Trust Company executive, the 
near-term outlook for some 
further downward pressure. How- 
ever, remarks that this pressure 
bond prices will ease over the 
longer term because the demand 
for investment funds near its 
peak and will gradually decline. 

According Mr. Reierson, the 
monetary authorities have long 
hesitated permit rise in- 
terest rates because the attend- 
ant problems the management 
the public debt. And while the 
Federal Reserve has now “un- 
pegged” the Government bond 
market and has adopted policy 
flexible interest rates, this does 
not mean that has further 
concern with problems debt 
management. fact, Mr. Reierson 
believes the contrary the 
case; after having achieved some 
measure success its quest for 
greater flexibility the use in- 
terest rate policy, the Federal Re- 
serve likely even more 
keenly aware the obligations and 
responsibilities which accompany 
the use this freedom action. 
From the time the “unpegging” 
through the middle April, the 
Federal Reserve bought around 
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$600 million longer term bonds. 
there good reason believe 
that considerations Treasury 
financing and debt management 
will continue operate against the 
prospect substantially higher 
interest rates. 

Also worthy comment the 
fact that, the 
months, sales United States 
savings bonds have lagged con- 
spicuously, while holders such 
obligations have 
creased eagerness cash their 
securities. Therefore, not 
likely that the monetary authori- 
ties will permit the yields mar- 
ketable bonds rise levels that 
would provide further handicap 
new sales nonmarketables, 
and further incentive redemp- 
tions. 

Furthermore, with large Treasury 
financing programs prospect, 
Mr. Reierson finds difficult 
visualize situation wherein the 
monetary authorities would con- 
tinue for too long policies that 
would permit growing unsettle- 
ment the Government securties 
markets. Present prospects, 
feels, are that the Treasury will 
rely heavily upon the use 
short-term issues its forthcom- 
ing financing operations. Large 
amounts short-term corporate 
funds will become available from 
tax accruals and this will help 
support the short end the Gov- 
ernment securities market. And 
even though the Treasury may not 
contemplate substantial offerings 
long-term bonds the near 
future, the monetary authorities 


must concerned with the pos- 
sibility that continued unsettle- 
ment the bond market might 
well reflected the market for 
short-term Government issues. 

Mr. Reierson 
“even though substantial invest- 
ment demand for long-term Gov- 
ernment bonds may not develop 
for some time, the monetary 
authorities are not likely permit 
continuous erosion the prices 
these securities.” 


Institutional Savings 

recent issue Business Condi- 
tions, the official publication the 
Federal Reserve Bank Chicago, 
notes that savings individuals 
the major financial institutions 
reached new record total over 
$175 billion dollars the last year- 
end. However, despite peak levels 
income and employment, last 
year’s net inflow savings into 
these institutional media which 
includes commercial bank time de- 
posits, mutual savings bank de- 
posits, savings and loan association 
accounts, postal savings, savings 
bonds and life insurance equities— 
was the smallest which had been 
experienced since 1941. Totaling 
about billion, the increase was 
per cent less than that the 
preceding year, 1949. Moreover, 
estimated that net additions 
savings during the first quarter 
1951 were substantially re- 
duced levels comparison with 
earlier postwar years. 

seems likely, states the Chi- 
cago Reserve Bank, that the net 
inflow savings financial insti- 
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tutions will become significantly 
larger the months ahead. Last 
year, the reason for the relatively 
poor savings experience was the 
wave buying which engulfed the 
country during the summer months 
following the entrance the Uni- 
ted Nations into the Korean war. 
This year, should observed, 
incomes have been rising gradually 
and will continue wage 
rates advance, overtime work be- 
comes increasingly common, and 
employment expands somewhat 
further. 

“The volume defense work 
now growing rapidly,” states the 
review, “and the substantial cut- 
especially metal-using consumer 
durable goods—will become neces- 
sary the near future. the 
goods which consumers desire 
purchase become 
scarce, and price controls prove 
reasonably effective, the pro- 
portion current income which 
channeled into savings may ex- 
pected rise.” 


Business Cycles 


“What Happens During Busi- 
ness Cycles, Progress Report,” 
points out that business cycles are 
far more complex than has been 
commonly supposed. This volume, 
published the National Bureau 
Economic Research, posthu- 
mously published work the late 
Dr. Mitchell, former director 
research that organization. 

Movements the overwhelming 
majority economic processes are 
far from uniform, the report states. 


However, almost nine-tenths the 
nearly 800 measures the basic 
sample fluctuate sympathy with 
the tides business cycles the 
aggregate activity. The processes 
that fail bear the imprint 
business cycles are minority 
the nearly 800 measures eco- 
nomic activity studied. 


The report also shows that there 
continuous gradation between 
the cyclical recalcitrants like farm- 
ing—which has little timely rela- 
tion business cycles—and the 
cyclical regulars such factory 
employment. Coal and iron pro- 
duction conform more closely 
the tides business cycles 
activity whole than the 
production textiles gasoline. 
Also noteworthy the fact that 
prices industrial commodities 
not conform well their 
production, while the opposite 
true farming. 


Other conclusions are that em- 
ployment conforms better than 
wage rates, and that bank loans 
conform better than investments. 
Most processes respond the tides 
aggregate activity rising dur- 
ing expansions and declining dur- 
ing contractions, though this may 
occur with lead lag. 

According the study, business 
cycles also generate counter-cycli- 
cal movements. example, 
brisk business increases the domes- 
tic demand for textile goods and 
consequently diminishes the export 
raw cotton; also increases the 
sales fresh milk, which dimin- 
ishes the production butter. 
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Capital Funds Billion 1950 

The first 1951 edition Rand McNally’s Bankers Directory 
only one item the recapitulation the condensed statements the 
banks the nation being smaller the close 1950 than the 
beginning. That item was Government Bonds, total holdings 
which decreased $5.6 billion $73.26 billion. Both loans and deposits 
increased approximately $11 billion; cash and exchange were 
billion, and other securities billion. Capital accounts increased nearly 
billion, approximately half which represented transfers surplus. 
The comparative statement follows: 

12-31-49 12-31-50 Increase 
(In thousands dollars) 

Cash and Sight Exchange $41,701,517 


Govt. Securities 78,876,187 $5,614,011 
Other Securities 12,599,173 14,829,982 2,230,809 
Loans Discounts 50,252,131 
Other Resources 2,208,638 2,564,353 355,715 
Total $180,978,440 $12,669,241 (net) 
Capital 120,211 
Surplus 6,690,730 7,188,808 498,078 
Undivided Profits Reserves 3,346,810 8,686,581 
Total Capital Accounts 13,580,033 14,538,093 958,060 
Deposits 
Other Liabilities 1,276,554 1,697,265 420,711 
Grand Total $180,978,440 $12,669,241 


Following are comparative figures covering the numbers various 
categories banks operation: 


12-31-49 12-31-50 Increase Decrease 


National Banks 4,981 4,961 
State Banks Trust Cos. 9,616 9,594 
Private Banks 120 120 

Other Banking Institutions 
Total Banks 14,803 14,754 
National Bank Branches 2,128 2,283 155 

State Bank Trust Co. 2,851 122 

Total Branches 4,983 5,224 281 


Grand Total 19,746 19,978 (net) 


HIS book covers completely the subject 
public relations. not re-hash 
lot other books the subject 

but original contribution based 

original research and experience the 
part the author. 

outlines complete program which 
adopted and consistently followed 
any bank, large small, would un- 
doubtedly produce valuable results. 

Spasmodic and intermittent 
lations efforts are worse than useless for 
inevitably such efforts come represent 
action and reaction. intense period 
goodwill-building only serves empha- 
size the lack this action when ceases. 

what bank and does day-in and 
day-out that determines its public relations, 
not what says. 

This book points the way adopting 
consistent policy sincere service the 
community and bringing this policy 
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What does your community 
think your bank?” 


your bank being operated with sincere 
desire serve your community, your policies 
are fair, equitable, and understood, your service 
charges reasonable, properly inaugurated, and fully 
explained, your officers and employes efficient, 
courteous and friendly, your interest the better- 
ment your customers and the community active 
and demonstrated, your bank has public relations 


matter what your answer you will find many 
valuable and practical suggestions this new book— 


Practical Public Relations 
Banking 


WILLIAM DUNN 


Assistant Cashier—Bank America 
NATIONAL TRUST SAVINGS ASSOCIATION, SAN FRANCISCO, CALIF. 


continuously the favorable attention 
the public. 

bank executive with real regard 
for the status his bank the commu- 
nity can afford not read and study this 
valuable book. 


Mail This Handy Coupon Today 


Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 


Send copy Practical Public Relations 
mail you $3.75 within five days. Otherwise 
may return within five days and pay nothing. 


q 


URGENT BANKERS 
and BANK TELLERS 


You have never read book that could 
compare with this for complete infor- 
mation about the bank teller, his job, 
his future. Every practical banker and 
bank teller will want get his copy 
now. 


Today’s bank teller should understand the 
importance his job and the opportunities 
holds for the future. Here new book 
that covers the everyday problems the teller, the necessity for broad, 
careful banking education, and the ways develop executive ability. This 
book indispensable the ambitious teller; places his fingertips more 
information about his field than has ever before been compiled. 


THE BANK TELLER 


His Job and Opportunities 
Edgar Alcorn 


Yet this comprehensive book not limited scope bank tellers. can also 
serve guide for bank executives who want know how select the right man for 
the all-important job teller, and how train him the most efficient and profitable 
manner for advancement his field. Both teller and banker who realize the respon- 
sibility, the bank and the public, that accompanies this job will want read, then 
study, this book. Only glance will reveal how thoroughly and clearly every phase 
the bank teller’s work, department, and opportunities are discussed. Send for this 
valuable book today. The first edition limited number. you not feel satis 
fied with the book, return five days and pay nothing. 


Among the complete subjects 
find 


stepping stones that develop execu- 


Mail This Handy Coupon Today 


training tellers give information 
the public 

teller influence outside the bank 

different types accounts 

how the bank can help the teller 
minimize check losses 

examination checks 


our monetary system 


Bankers Publishing Company 

|465 Main St., Cambridge 42, Mass. 

Send Alcorn’s The Bank Teller: Job 
and Opportunities. meets with approval 
will mail you $3.50 within five days. Otherwise, 
may return within five days and pay nothing. 


combining paying and receiving de- 
partments 
duce costs. prevent fraud, speed 


and much more 


bonds bought for our defense 
bought and helped equip our 


MR. AND MRS. CHARLEY WHATLEY 
CUTHBERT, GA. CAN TELL YOU 

PATRIOTIC BUY BONDS FOR DEFENSE 


wouldn’t own farm, 
says Mr. Whatley, weren’t 
for Savings Bonds! wife 
and joined the Payroll Savings 
Plan 1943, putting about 25% 
our combined pay into bonds. 
saved $6,925 and 1950 
used $4,000 buy our 202- 
acre farm. also bought 
truck, refrigerator and electric 
range and still have about 
$1,800 worth bonds which 
we’re holding for cash re- 
serve. Everybody should buy 
Savings Bonds!” 


The story can your 


Here’s how you can turn your plans 
into reality; just the Whatleys 
did. Today—start safe, sure sav- 
ing program signing for U.S. 


the Bond-A-Month Plan where 
you bank. Even very small sums, 
saved systematically through these 
plans, will provide the cash reserve 


you need make your dreams 
for the future come true! 


Defense Bonds through the Pay- 
roll Savings Plan where you work 
SAVINGS BONDS ARE DEFENSE BONDS 

—BUY THEM REGULARLY! 


Your government does not pay for this advertisement. It is donated by this 
publication in cooperation with the Advertising Council and the Magazine 
Publishers of America as a public service. 
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